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LEGAL WORKFORCE ACT 


WEDNESDAY, JUNE 15, 2011 

House of Representatives, 

Subcommittee on Immigration 

Policy and Enforcement, 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 10:19 a.m., in room 
2141, Rayburn House Office Building, the Honorable Elton Gallegly 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Gallegly, Smith, King, Lungren, Poe, 
Lofgren, Jackson Lee and Conyers (ex officio). 

Staff Present: (Majority) Andrea Loving, Counsel; Marian White, 
Clerk; and David Shahoulian, Minority Counsel. 

Mr. Gallegly. We will move ahead with our opening statements 
in order to facilitate getting the meeting going. I will call the hear- 
ing to order. Good morning. 

Currently there are nearly 14 million unemployed Americans. 
Making sure that they have every opportunity to find work is more 
important now than ever. One way to do this is it to reduce the 
number of jobs that go to illegal immigrants. The E-Verify program 
will clearly do just that. 

E-Verify allows employers to check the work eligibility of new 
hires by running the employee’s Social Security number or alien 
identification number against Department of Homeland Security 
and Social Security Administration records. 

In 1995, I chaired the Congressional Task Force on Immigration 
Reform. We published a 200-plus-page report with more than 80 
specific recommendations. One of those was an electronic employ- 
ment eligibility verification system, which was included in Chair- 
man Smith’s 1996 immigration reform bill. The system is now 
known as E-Verify. It is currently a voluntary program for most of 
the almost 250,000 employers who use it. It is free, Internet-based, 
and very easy to use, and the employers who use it all agree. 

I am pleased to be an original cosponsor of the Legal Workforce 
Act. The bill mandates that all employers in the United States use 
E-Verify to help make sure their workforce is legal. The result of 
that will be that jobs are reserved for citizens and legal residents. 

The bill requires that employers be notified when they submit 
one or more mismatched W-2 statements. Once the employer re- 
ceives the notice, they must use E-Verify to check the employee’s 
work eligibility and are subject to penalty if they do not then follow 
the requirements of E-Verify in good faith. 

( 1 ) 
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And the Legal Workforce Act requires employees who submit a 
Social Security number for which there is a pattern of unusual 
multiple use to be notified of the use so that the rightful owner can 
be determined. The employer must then be notified of the unusual 
use and follow the E-Verify procedures for that employee. 

Another important change the bill makes to the E-Verify process 
will help alleviate some of the burden on business. Currently an 
employer is prohibited from using E-Verify until after they have 
hired the employee. So sometimes they invest time, money and re- 
sources into an employee only to have it turn out that the employee 
is not work eligible. But the Legal Workforce Act allows the em- 
ployer to make a job offer conditioned on an E-Verify confirmation. 
This change is simply common sense. 

The Legal Workforce Act implements a process whereby employ- 
ers can help ensure a legal workforce, and Americans will have a 
chance to get every job possible in the U.S. 

I look forward to the testimony of our witnesses today. And at 
this point, I will recognize my friend, the Ranking Member from 
California, Ms. Lofgren. 

[The text of the bill, H.R. 2164, follows:] 


I 

112th congress 

1st Session H. R. 2164 

To amend the Immigration and Nationality Act to make mandatory and permanent 
requirements relating to use of an electronic employment eligibility verification 
system, and for other purposes. 


IN THE HOUSE OF REPRESENTATIVES 
June 14, 2011 

Mr. Smith of Texas (for himself, Mr. Calvert, Mr. Gallegly, Mr. Chaffetz, Mr. 
Bilbray, Mr. Royce, Mr. Gary G. Miller of California, Mrs. Myeick, Mr. Sen- 
senbrenner, Mr. Franks of Arizona, Mr. Carter, Mr. Kingston, Mr. Daniel E. 
Lungren of California, and Mr. Goodlatte) introduced the following bill; which 
was referred to the Committee on the Judiciary, and in addition to the Commit- 
tees on Education and the Workforce and Ways and Means, for a period to be sub- 
sequently determined by the Speaker, in each case for consideration of such provi- 
sions as fall within the jurisdiction of the committee concerned 


A BILL 

To amend the Immigration and Nationality Act to make mandatory and permanent 
requirements relating to use of an electronic employment eligibility verification 
system, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 

section 1. short title. 

This Act may be cited as the “Legal Workforce Act”. 

SEC. 2. EMPLOYMENT ELIGIBILITY VERIFICATION PROCESS. 

Section 274A(b) of the Immigration and Nationality Act (8 U.S.C. 1324a(b)) is 
amended to read as follows: 

“(b) Employment Eligibility Verification Process. — 



3 


“(1) New hires, recruitment, and referral. — The requirements referred 
to in paragraphs (1)(B) and (3) of subsection (a) are, in the case of a person or 
other entity hiring, recruiting, or referring an individual for employment in the 
United States, the following: 

“(A) Attestation after examination of documentation. — 

“(i) Attestation. — During the verification period (as defined in 
subparagraph (F)), the person or entity shall attest, under penalty of 
peijury and on a form, including electronic and telephonic formats, des- 
ignated or established by the Secretary by regulation not later than 6 
months after the date of the enactment of the Legal Workforce Act, 
that it has verified that the individual is not an unauthorized alien 
by— 

“(I) obtaining from the individual the individual’s social secu- 
rity account number and recording the number on the form (if the 
individual claims to have been issued such a number), and, if the 
individual does not attest to United States citizenship under sub- 
paragraph (B), obtaining such identification or authorization num- 
ber established by the Department of Homeland Security for the 
alien as the Secretary of Homeland Security may specify, and re- 
cording such number on the form; and 

“(H) examining — 

“(aa) a document described in clause (ii); or 

“(bb) a document described in clause (iii) and a document described in clause 
(iv). 

“(ii) Documents evidencing employment authorization and es- 
tablishing IDENTITY. — A document described in this subparagraph is 
an individual’s — 

“(I) unexpired United States passport or passport card; 

“(II) unexpired permanent resident card that contains a photo- 
graph; 

“(III) unexpired employment authorization card that contains 
a photograph; 

“(IV) in the case of a nonimmigrant alien authorized to work 
for a specific employer incident to status, a foreign passport with 
Form 1-94 or Form I-94A bearing the same name as the passport 
and containing as endorsement of the alien’s nonimmigrant status, 
as long as the period of endorsement has not yet expired and the 
proposed employment is not in conflict with any restrictions or lim- 
itations identified on the form; 

“(V) passport from the Federated States of Micronesia (FSM) 
or the Republic of the Marshall Islands (RMI) with Form 1-94 or 
Form I-94A indicating nonimmigrant admission under the Com- 
pact of Free Association Between the United Sates and the FSM 
or RMI; or 

“(VI) other document designated by the Secretary of Homeland 
Security, if the document — 

“(aa) contains a photograph of the individual and biometric identification data 
from the individual and such other personal identifying information relating to 
the individual as the Secretary of Homeland Security finds, by regulation, suffi- 
cient for purposes of this clause; 

“(bb) is evidence of authorization of employment in the United States; and 
“(cc) contains security features to make it resistant to tampering, counterfeiting, 
and fraudulent use. 

“(iii) Documents evidencing employment authorization. — A 
document described in this subparagraph is an individual’s social secu- 
rity account number card (other than such a card which specifies on the 
face that the issuance of the card does not authorize employment in the 
United States). 

“(iv) Documents establishing identity of individual. — ^A docu- 
ment described in this subparagraph is — 

“(I) an individual’s unexpired State issued driver’s license or 
identification card if it contains a photograph and information such 
as name, date of birth, gender, height, eye color, and address; 

“(II) an individual’s unexpired U.S. military identification card; 

“(III) an individual’s unexpired Native American tribal identi- 
fication document; or 
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“(IV) in the case of an individual under 18 years of age, a par- 
ent or legal guardian’s attestation under penalty of law as to the 
identity and age of the individual. 

“(v) Authority to prohibit use of certain documents. — If the 
Secretary of Homeland Security finds, by regulation, that any docu- 
ment described in clause (i), (ii), or (iii) as establishing employment au- 
thorization or identity does not reliably establish such authorization or 
identity or is being used fraudulently to an unacceptable degree, the 
Secretary may prohibit or place conditions on its use for purposes of 
this paragraph. 

“(vi) Signature. — Such attestation may be manifested by either a 
hand-written or electronic signature. 

“(B) Individual attestation of employment authorization. — 

“(i) In general. — During the verification period (as defined in sub- 
paragraph (F)), the individual shall attest, under penalty of perjury on 
the form designated or established for purposes of subparagraph (A), 
that the individual is a citizen or national of the United States, an 
alien lawfully admitted for permanent residence, or an alien who is au- 
thorized under this Act or by the Secretary of Homeland Security to be 
hired, recruited, or referred for such employment. Such attestation may 
be manifested by either a hand-written or electronic signature. The in- 
dividual shall also provide that individual’s social security account 
number (if the individual claims to have been issued such a number), 
and, if the individual does not attest to United States citizenship under 
this subparagraph, such identification or authorization number estab- 
lished by the Department of Homeland Security for the alien as the 
Secretary may specify. 

“(ii) Criminal penalty. — 

“(I) Offenses. — Any individual who, pursuant to clause (i), 
provides a social security account number or an identification or 
authorization number established by the Secretary of Homeland 
Security that belongs to another person, knowing that the number 
does not belong to the individual providing the number, shall be 
fined under title 18, United States Code, imprisoned not less than 
1 year and not more than 15 years, or both. Any individual who, 
pursuant to clause (i), provides, during and in relation to any fel- 
ony violation enumerated in section 1028A(c) of title 18, United 
States Code, a social security account number or an identification 
or authorization number established by the Secretary of Homeland 
Security that belongs to another person, knowing that the number 
does not belong to the individual providing the number, in addition 
to the punishment provided for such felony, shall be fined under 
title 18, United States Code, imprisoned for a term of 2 years, or 
both. 

“(II) Consecutive sentence. — Notwithstanding any other pro- 
vision of law — 

“(aa) a court shall not place on probation any individual convicted of a violation 
of this clause; 

“(bb) except as provided in item (dd), no term of imprisonment imposed on an 
individual under this section shall run concurrently with any other term of im- 
prisonment imposed on the individual under any other provision of law, including 
any term of imprisonment imposed for the felony enumerated in section 1028A(c) 
of title 18, United States Code, during which the violation of this section occurred; 

“(cc) in determining any term of imprisonment to be imposed for the felony enu- 
merated in section 1028A(c) of title 18, United States Code, during which the vio- 
lation of this clause occurred, a court shall not in any way reduce the term to be 
imposed for such crime so as to compensate for, or otherwise take into account, 
any separate term of imprisonment imposed or to be imposed for a violation of 
this clause; and 

“(dd) a term of imprisonment imposed on an individual for a violation of this 
clause may, in the discretion of the court, run concurrently, in whole or in part, 
only with another term of imprisonment that is imposed by the court at the same 
time on that individual for an additional violation of this clause, except that such 
discretion shall be exercised in accordance with any applicable guidelines and pol- 
icy statements issued by the United States Sentencing Commission pursuant to 
section 994 of title 28, United States Code. 

“(C) Retention of verification form and verification. — 
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“(i) In general. — ^After completion of such form in accordance with 
subparagraphs (A) and (B), the person or entity shall — 

“(I) retain a paper, microfiche, microfilm, or electronic version 
of the form and make it available for inspection by officers of the 
Department of Homeland Security, the Special Counsel for Immi- 
gration-Related Unfair Employment Practices, or the Department 
of Labor during a period beginning on the date of the hiring, re- 
cruiting, or referral of the individual and ending — 

“(aa) in the case of the recruiting or referral of an individual, 3 years after the 
date of the recruiting or referral; and 

“(bb) in the case of the hiring of an individual, the later of 3 years after the 
date of such hire or one year after the date the individual’s employment is termi- 
nated; and 

“(II) during the verification period (as defined in subparagraph 
(F)), make an inquiry, as provided in subsection (d), using the 
verification system to seek verification of the identity and employ- 
ment eligibility of an individual. 

“(ii) Verification. — 

“(I) Verification received. — If the person or other entity re- 
ceives an appropriate verification of an individual’s identity and 
work eligibility under the verification system within the time pe- 
riod specified, the person or entity shall record on the form an ap- 
propriate code that is provided under the system and that indicates 
a final verification of such identity and work eligibility of the indi- 
vidual. 

“(II) Tentative nonverification received. — If the person or 
other entity receives a tentative nonverification of an individual’s 
identity or work eligibility under the verification system within the 
time period specified, the person or entity shall so inform the indi- 
vidual for whom the verification is sought. If the individual does 
not contest the nonverification within the time period specified, the 
nonverification shall be considered final. The person or entity shall 
then record on the form an appropriate code which has been pro- 
vided under the system to indicate a tentative nonverification. If 
the individual does contest the nonverification, the individual shall 
utilize the process for secondary verification provided under sub- 
section (d). The nonverification will remain tentative until a final 
verification or nonverification is provided by the verification system 
within the time period specified. In no case shall an employer ter- 
minate employment of an individual because of a failure of the in- 
dividual to have identity and work eligibility confirmed under this 
section until a nonverification becomes final. Nothing in this clause 
shall apply to a termination of employment for any reason other 
than because of such a failure. In no case shall an employer rescind 
the offer of employment to an individual because of a failure of the 
individual to have identity and work eligibility confirmed under 
this subsection until a nonconfirmation becomes final. Nothing in 
this subclause shall apply to a recission of the offer of employment 
for any reason other than because of such a failure. 

“(Ill) Final verification or nonverification received. — If a 
final verification or nonverification is provided by the verification 
system regarding an individual, the person or entity shall record 
on the form an appropriate code that is provided under the system 
and that indicates a verification or nonverification of identity and 
work eligibility of the individual. 

“(IV) Extension of time. — If the person or other entity in 
good faith attempts to make an inquiry during the time period 
specified and the verification system has registered that not all in- 
quiries were received during such time, the person or entity may 
make an inquiry in the first subsequent working day in which the 
verification system registers that it has received all inquiries. If 
the verification system cannot receive inquiries at all times during 
a day, the person or entity merely has to assert that the entity at- 
tempted to make the inquiry on that day for the previous sentence 
to apply to such an inquiry, and does not have to provide any addi- 
tional proof concerning such inquiry. 

“(V) Consequences of nonverification. — 
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“(aa) Termination or notification of continued employment. — If the person 
or other entity has received a final nonverification regarding an individual, the 
person or entity may terminate employment of the individual (or decline to recruit 
or refer the individual). If the person or entity does not terminate employment 
of the individual or proceeds to recruit or refer the individual, the person or entity 
shall notify the Secretary of Homeland Security of such fact through the 
verification system or in such other manner as the Secretary may specify. 

“(bb) Failure to notify. — If the person or entity fails to provide notice with 
respect to an individual as required under item (aa), the failure is deemed to con- 
stitute a violation of subsection (a)(1)(A) with respect to that individual. 

“(VI) Continued employment after final 
NONVERIFICATION. — If the person or other entity continues to em- 
ploy (or to recruit or refer) an individual after receiving final non- 
verification, a rebuttable presumption is created that the person or 
entity has violated subsection (a)(1)(A). 

“(D) Continuation of seasonal agricultural employment. — An in- 
dividual shall not be considered a new hire subject to verification under this 
paragraph if the individual is engaged in seasonal agricultural employment 
and is returning to work for an employer that previously employed the indi- 
vidual. 

“(E) Effective dates of new procedures. — 

“(i) Hiring. — Except as provided in clause (hi), the provisions of 
this paragraph shall apply to a person or other entity hiring an indi- 
vidual for employment in the United States as follows: 

“(I) With respect to employers having 10,000 or more employ- 
ees in the United States on the date of the enactment of the Legal 
Workforce Act, on the date that is 6 months after the date of the 
enactment of such Act. 

“(II) With respect to employers having 500 or more employees 
in the United States, but less than 10,000 employees in the United 
States, on the date of the enactment of the Legal Workforce Act, 
on the date that is 12 months after the date of the enactment of 
such Act. 

“(Ill) With respect to employers having 20 or more employees 
in the United States, but less than 500 employees in the United 
States, on the date of the enactment of the Legal Workforce Act, 
on the date that is 18 months after the date of the enactment of 
such Act. 

“(IV) With respect to employers having 1 or more employees in 
the United States, but less than 20 employees in the United States, 
on the date of the enactment of the Legal Workforce Act, on the 
date that is 24 months after the date of the enactment of such Act. 
“(ii) Recruiting and referring. — Except as provided in clause 
(hi), the provisions of this paragraph shall apply to a person or other 
entity recruiting or referring an individual for employment in the 
United States on the date that is 12 months after the date of the enact- 
ment of the Legal Workforce Act. 

“(hi) Agricultural labor or services. — With respect to an em- 
ployee performing agricultural labor or services (as defined for purposes 
of section 101(a)(15)(H)(ii)(a)), this paragraph shall not apply with re- 
spect to the verification of the employee until the date that is 36 
months after the date of the enactment of the Legal Workforce Act. An 
employee described in this clause shall not be counted for purposes of 
clause (i). 

“(iv) Transition rule. — Subject to paragraph (4), the following 
shall apply to a person or other entity hiring, recruiting, or referring 
an individual for employment in the United States until the effective 
date or dates applicable under clauses (i) through (hi): 

“(I) This subsection, as in effect before the enactment of the 
Legal Workforce Act. 

“(II) Subtitle A of title IV of the Illegal Immigration Reform 
and Immigrant Responsibility Act of 1996 (8 U.S.C. 1324a note), as 
in effect before the effective date in section 7(c) of the Legal Work- 
force Act. 

“(Ill) Any other provision of Federal law requiring the person 
or entity to participate in the E-Verify Program described in sec- 
tion 403(a) of the Illegal Immigration Reform and Immigrant Re- 
sponsibility Act of 1996 (8 U.S.C. 1324a note), as in effect before 
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the effective date in section 7(c) of the Legal Workforce Act, includ- 
ing Executive Order 13465 (8 U.S.C. 1324a note; relating to Gov- 
ernment procurement). 

“(F) Verification period defined. — 

“(i) In general. — For purposes of this paragraph: 

“(I) In the case of recruitment or referral, the term ‘verification 
period’ means the period ending on the date recruiting or referring 
commences. 

“(II) In the case of hiring, the term ‘verification period’ means 
the period beginning on the date on which an offer of employment 
is extended and ending on the date that is 3 business days after 
the date of hiring. The offer of employment may be conditioned in 
accordance with clause (ii). 

“(ii) Job offer may be conditional. — A person or other entity 
may offer a prospective employee an employment position that is condi- 
tioned on final verification of the identity and employment eligibility of 
the employee using the procedures established under this paragraph. 
“(2) Reverification foe individuals with limited work authoriza- 
tion. — 

“(A) In general. — Except as provided in subparagraph (B), a person or 
entity shall make an inquiry, as provided in subsection (d), using the 
verification system to seek reverification of the identity and employment 
eligibility of all individuals with a limited period of work authorization em- 
ployed by the person or entity during the 30-day period ending on the date 
the employee’s work authorization expires as follows: 

“(i) With respect to employers having 10,000 or more employees in 
the United States on the date of the enactment of the Legal Workforce 
Act, beginning on the date that is 6 months after the date of the enact- 
ment of such Act. 

“(ii) With respect to employers having 500 or more employees in 
the United States, but less than 10,000 employees in the United States, 
on the date of the enactment of the Legal Workforce Act, beginning on 
the date that is 12 months after the date of the enactment of such Act. 

“(iii) With respect to employers having 20 or more employees in the 
United States, but less than 500 employees in the United States, on the 
date of the enactment of the Legal Workforce Act, beginning on the 
date that is 18 months after the date of the enactment of such Act. 

“(iv) With respect to employers having 1 or more employees in the 
United States, but less than 20 employees in the United States, on the 
date of the enactment of the Legal Workforce Act, beginning on the 
date that is 24 months after the date of the enactment of such Act. 

“(B) Agricultural labor or services. — With respect to an employee 
performing agricultural labor or services (as defined for purposes of section 
101(a)(15)(H)(ii)(a)), subparagraph (A) shall not apply with respect to the 
reverification of the employee until the date that is 36 months after the 
date of the enactment of the Legal Workforce Act. An employee described 
in this subparagraph shall not be counted for purposes of subparagraph (A). 

“(C) Reverification. — Paragraph (l)(C)(ii) shall apply to 
reverifications pursuant to this paragraph on the same basis as it applies 
to verifications pursuant to paragraph (1), except that employers shall — 

“(i) use a form designated or established by the Secretary by regu- 
lation for purposes of this paragraph in lieu of the verification form 
under paragraph (1); and 

“(ii) retain a paper, microfiche, microfilm, or electronic version of 
the form and make it available for inspection by officers of the Depart- 
ment of Homeland Security, the Special Counsel for Immigration-Re- 
lated Unfair Employment Practices, or the Department of Labor during 
the period beginning on the date the reverification commences and end- 
ing on the date that is the later of 3 years after the date of such 
reverification or 1 year after the date the individual’s employment is 
terminated. 

“(D) Notice. — The Secretary of Homeland Security shall notify a per- 
son or entity emplojdng a person with limited work authorization of the 
date on which the limited work authorization expires. 

“(3) Previously hired individuals. — 

“(A) On a mandatory basis foe certain employees. — 

“(i) In general. — Not later than the date that is 6 months after 
the date of the enactment of the Legal Workforce Act, an employer 
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shall make an inquiry, as provided in subsection (d), using the 
verification system to seek verification of the identity and employment 
eligibility of any individual described in clause (ii) employed by the em- 
ployer whose employment eligibility has not been verified under the E- 
Verify Program described in section 403(a) of the Illegal Immigration 
Reform and Immigrant Responsibility Act of 1996 (8 U.S.C. 1324a 
note). 

“(ii) Individuals described. — An individual described in this 
clause is any of the following: 

“(I) An employee of any unit of a Federal, State, or local gov- 
ernment. 

“(II) An employee who requires a Federal security clearance 
working in a Federal, State or local government building, a mili- 
tary base, a nuclear energy site, a weapons site, or an airport or 
other facility that requires workers to carry a Transportation 
Worker Identification Credential (TWIC). 

“(Ill) An employee assigned to perform work in the United 
States under a Federal or State contract, except that this sub- 
clause — 

“(aa) is not applicable to individuals who have a clearance under Homeland Se- 
curity Presidential Directive 12 (HSPD 12 clearance), are administrative or over- 
head personnel, or are working solely on contracts that provide Commercial Off 
The Shelf goods or services as set forth by the Federal Acquisition Regulatory 
Council, unless they are subject to verification under subclause (II); and 
“(bb) only applies to contacts over the simple acquisition threshold. 

“(B) On a mandatory basis for multiple users of same social secu- 
rity ACCOUNT number. — In the case of an employer who is required by this 
subsection to use the verification system described in subsection (d), or has 
elected voluntarily to use such system, the employer shall make inquiries 
to the system in accordance with the following: 

“(i) The Commissioner of Social Security shall notify annually em- 
ployees (at the employee address listed on the Wage and Tax State- 
ment) who submit a social security account number to which more than 
one employer reports income and for which there is a pattern of un- 
usual multiple use. The notification letter shall identify the number of 
employers to which, and the States in which, income is being reported 
as well as sufficient information notifying the employee of the process 
to contact the Social Security Administration Fraud Hotline if the em- 
ployee believes the employee’s identity may have been stolen. The no- 
tice shall not share information protected as private, in order to avoid 
any recipient of the notice being in the position to further identity 
theft. 

“(ii) If the person to whom the social security account number was 
issued by the Social Security Administration has been identified and 
confirmed by Commissioner, and indicates that the social security ac- 
count number was used without their knowledge, the Secretary and the 
Commissioner shall lock the social security account number for employ- 
ment eligibility verification purposes and shall notify the employers of 
the individuals who wrongfully submitted the social security account 
number that the employee may not be work eligible. 

“(iii) Each employer receiving such notification of invalid social se- 
curity account number shall use the verification system described in 
subsection (d) to check the work eligibility status of the applicahle em- 
ployee within 10 business days of receipt of the notification of invalid 
social security account number under clause (ii). 

“(C) On a mandatory basis for certain mismatched wage and tax 
statements. — 

“(i) In general. — In the case of an employer who is required by 
this subsection to use the verification system described in subsection 
(d), or has elected voluntarily to use such system, and who receives a 
notice described in clause (ii) identifying an individual employee, the 
employer shall, not later than 30 calendar days after receipt of such no- 
tice, use the verification system described in subsection (d) to verify the 
emplo 3 nnent eligibility of the employee in accordance with the instruc- 
tions in such notice if the individual is still on the payroll of the em- 
ployer. 

“(ii) Notice. — The Commissioner of Social Security shall issue a 
notice to an employer submitting one or more mismatched wage and 
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tax statements or corrected wage and tax statements containing the fol- 
lowing: 

“(I) A description of the mismatched information. 

“(II) An explanation of the steps that the employer is required 
to take to correct the mismatched information. 

“(Ill) An explanation of the employment eligibility verification 
requirement described in clause (i). 

“(D) On a voluntary basis. — Subject to paragraph (2), and subpara- 
graphs (A) through (C) of this paragraph, beginning on the date that is 30 
days after the date of the enactment of the Legal Workforce Act, an em- 
ployer may make an inquiry, as provided in subsection (d), using the 
verification system to seek verification of the identity and employment eligi- 
bility of any individual employed by the employer. If an employer chooses 
voluntarily to seek verification of any individual employed by the employer, 
the employer shall seek verification of all individuals so employed. An em- 
ployer’s decision about whether or not voluntarily to seek verification of its 
current workforce under this subparagraph may not be considered by any 
government agency in any proceeding, investigation, or review provided for 
in this Act. 

“(E) Verification. — Paragraph (l)(C)(ii) shall apply to verifications 
pursuant to this paragraph on the same basis as it applies to verifications 
pursuant to paragraph (1), except that employers shall — 

“(i) use a form designated or established by the Secretary by regu- 
lation for purposes of this paragraph in lieu of the verification form 
under paragraph (1); and 

“(ii) retain a paper, microfiche, microfilm, or electronic version of 
the form and make it available for inspection by officers of the Depart- 
ment of Homeland Security, the Special Counsel for Immigration-Re- 
lated Unfair Employment Practices, or the Department of Labor during 
the period beginning on the date the verification commences and end- 
ing on the date that is the later of 3 years after the date of such 
verification or 1 year after the date the individual’s employment is ter- 
minated. 

“(4) Early compliance. — 

“(A) Former e-verify required users, including federal contrac- 
tors. — Notwithstanding the deadlines in paragraphs (1) and (2), beginning 
on the earlier of the date that is 6 months after the date of the enactment 
of the Legal Workforce Act and the date on which the Secretary implements 
the system under subsection (d), the Secretary is authorized to commence 
requiring employers required to participate in the E-Verify Program de- 
scribed in section 403(a) of the Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996 (8 U.S.C. 1324a note), including employers re- 
quired to participate in such program by reason of Federal acquisition laws 
(and regulations promulgated under those laws, including the Federal Ac- 
quisition Regulation), to commence compliance with the requirements of 
this subsection (and any additional requirements of such Federal acquisi- 
tion laws and regulation) in lieu of any requirement to participate in the 
E-Verify Program. 

“(B) Former e-verify voluntary users and others desiring early 
compliance. — Notwithstanding the deadlines in paragraphs (1) and (2), be- 
ginning 30 days after the date of the enactment of the Legal Workforce Act, 
the Secretary shall provide for the voluntary compliance with the require- 
ments of this subsection by employers voluntarily electing to participate in 
the E-Verify Program described in section 403(a) of the Illegal Immigration 
Reform and Immigrant Responsibility Act of 1996 (8 U.S.C. 1324a note) be- 
fore such date, as well as by other employers seeking voluntary early com- 
pliance. 

“(5) Copying of documentation permitted. — Notwithstanding any other 
provision of law, the person or entity may copy a document presented by an in- 
dividual pursuant to this subsection and may retain the copy, but only (except 
as otherwise permitted under law) for the purpose of complying with the re- 
quirements of this subsection. 

“(6) Limitation on use of forms. — A form designated or established by the 
Secretary of Homeland Security under this subsection and any information con- 
tained in or appended to such form, may not be used for purposes other than 
for enforcement of this Act and any other provision of Federal criminal law. 

“(7) Good faith compliance. — 



10 


“(A) In general. — Except as otherwise provided in this subsection, a 
person or entity is considered to have complied with a requirement of this 
subsection notwithstanding a technical or procedural failure to meet such 
requirement if there was a good faith attempt to comply with the require- 
ment. 

“(B) Exception if failure to correct after notice. — Subparagraph 
(A) shall not apply if — 

“(i) the failure is not de minimus; 

“(ii) the Secretary of Homeland Security has explained to the per- 
son or entity the basis for the failure and why it is not de minimus; 

“(iii) the person or entity has been provided a period of not less 
than 30 calendar days (beginning after the date of the explanation) 
within which to correct the failure; and 

“(iv) the person or entity has not corrected the failure voluntarily 
within such period. 

“(C) Exception for pattern or practice violators. — Subparagraph 
(A) shall not apply to a person or entity that has or is engaging in a pattern 
or practice of violations of subsection (a)(1)(A) or (a)(2).”. 

SEC. 3. EMPLOYMENT ELIGIBILITY VERIFICATION SYSTEM. 

Section 274A(d) of the Immigration and Nationality Act (8 U.S.C. 1324a(d)) is 
amended to read as follows: 

“(d) Employment Eligibility Verification System. — 

“(1) In general. — Patterned on the employment eligibility confirmation 
system established under section 404 of the Illegal Immigration Reform and Im- 
migrant Responsibility Act of 1996 (8 U.S.C. 1324a note), the Secretary of 
Homeland Security shall establish and administer a verification system through 
which the Secretary (or a designee of the Secretary, which may be a nongovern- 
mental entity) — 

“(A) responds to inquiries made by persons at any time through a toll- 
free telephone line and other toll-free electronic media concerning an indi- 
vidual’s identity and whether the individual is authorized to be employed; 
and 

“(B) maintains records of the inquiries that were made, of verifications 
provided (or not provided), and of the codes provided to inquirers as evi- 
dence of their compliance with their obligations under this section. 

“(2) Initial response. — The verification system shall provide verification or 
a tentative nonverification of an individual’s identity and employment eligibility 
within 3 working days of the initial inquiry. If providing verification or ten- 
tative nonverification, the verification system shall provide an appropriate code 
indicating such verification or such nonverification. 

“(3) Secondary verification process in case of tentative 
NONVERIFICATION. — In cases of tentative nonverification, the Secretary shall 
specify, in consultation with the Commissioner of Social Security, an available 
secondary verification process to confirm the validity of information provided 
and to provide a final verification or nonverification within 10 working days 
after the date of the tentative nonverification. When final verification or 
nonverification is provided, the verification system shall provide an appropriate 
code indicating such verification or nonverification. 

“(4) Design and operation of system. — The verification system shall be 
designed and operated — 

“(A) to maximize its reliability and ease of use by persons and other 
entities consistent with insulating and protecting the privacy and security 
of the underlying information; 

“(B) to respond to all inquiries made by such persons and entities on 
whether individuals are authorized to be employed and to register all times 
when such inquiries are not received; 

“(C) with appropriate administrative, technical, and physical safe- 
guards to prevent unauthorized disclosure of personal information; 

“(D) to have reasonable safeguards against the system’s resulting in 
unlawful discriminatory practices based on national origin or citizenship 
status, including — 

“(i) the selective or unauthorized use of the system to verify eligi- 
bility; or 

“(ii) the exclusion of certain individuals from consideration for em- 
ployment as a result of a perceived likelihood that additional 
verification will be required, beyond what is required for most job appli- 
cants; and 
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“(E) to limit the subjects of verification to the following individuals: 

“(i) Individuals hired, referred, or recruited, in accordance with 
paragraph (1) or (4) of subsection (b). 

“(ii) Employees and prospective employees, in accordance with 
paragraph (2), (3), or (4) of subsection (b). 

“(iii) Individuals seeking to confirm their own employment eligi- 
bility on a voluntary basis. 

“(5) Responsibilities of commissioner of social security. — ^As part of 
the verification system, the Commissioner of Social Security, in consultation 
with the Secretary of Homeland Security (and any designee of the Secretary se- 
lected to establish and administer the verification system), shall establish a reli- 
able, secure method, which, within the time periods specified under paragraphs 
(2) and (3), compares the name and social security account number provided in 
an inquiry against such information maintained by the Commissioner in order 
to validate (or not validate) the information provided regarding an individual 
whose identity and employment eligibility must be confirmed, the correspond- 
ence of the name and number, and whether the individual has presented a so- 
cial security account number that is not valid for employment. The Commis- 
sioner shall not disclose or release social security information (other than such 
verification or nonverification) except as provided for in this section or section 
206(c)(2)(I) of the Social Security Act. 

“(6) Responsibilities of secretary of homeland security. — As part of 
the verification system, the Secretary of Homeland Security (in consultation 
with any designee of the Secretary selected to establish and administer the 
verification system), shall establish a reliable, secure method, which, within the 
time periods specified under paragraphs (2) and (3), compares the name and 
alien identification or authorization number which are provided in an inquiry 
against such information maintained by the Secretary in order to validate (or 
not validate) the information provided, the correspondence of the name and 
number, and whether the alien is authorized to be employed in the United 
States. 

“(7) Offenses. — 

“(A) In general. — Any person or entity that, in making an inquiry 
under subsection (b)(l)(C)(i)(H), provides to the verification system a social 
security account number or an identification or authorization number estab- 
lished by the Secretary of Homeland Security that belongs to a person other 
than the individual whose identity and employment authorization are being 
verified, knowing that the number does not belong to the individual whose 
identity and employment authorization are being verified, shall be fined 
under title 18, United States Code, imprisoned not less than 1 year and not 
more than 15 years, or both. If the person or entity, in making an inquiry 
under subsection (b)(l)(C)(i)(II), during and in relation to any felony viola- 
tion enumerated in section 1028A(c) of title 18, United States Code, pro- 
vides to the verification system a social security account number or an iden- 
tification or authorization number established by the Secretary of Home- 
land Security that belongs to a person other than the individual whose 
identity and employment authorization are being verified, knowing that the 
number does not belong to the individual whose identity and work author- 
ization are being verified, in addition to the punishment provided for such 
felony, shall be fined under title 18, United States Code, imprisoned for a 
term of 2 years, or both. 

“(B) Consecutive sentence. — Notwithstanding any other provision of 
law — 

“(i) a court shall not place on probation any person or entity con- 
victed of a violation of this paragraph; 

“(ii) except as provided in clause (iv), no term of imprisonment im- 
posed on a person or entity under this section shall run concurrently 
with any other term of imprisonment imposed on the person or entity 
under any other provision of law, including any term of imprisonment 
imposed for the felony enumerated in section 1028A(c) of title 18, 
United States Code, during which the violation of this paragraph oc- 
curred; 

“(iii) in determining any term of imprisonment to be imposed for 
the felony enumerated in section 1028A(c) of title 18, United States 
Code, during which the violation of this section occurred, a court shall 
not in any way reduce the term to be imposed for such crime so as to 
compensate for, or otherwise take into account, any separate term of 
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imprisonment imposed or to be imposed for a violation of this para- 
graph; and 

“(iv) a term of imprisonment imposed on a person or entity for a 
violation of this paragraph may, in the discretion of the court, run con- 
currently, in whole or in part, only with another term of imprisonment 
that is imposed by the court at the same time on that person or entity 
for an additional violation of this paragraph, except that such discre- 
tion shall be exercised in accordance with any applicable guidelines and 
policy statements issued by the United States Sentencing Commission 
pursuant to section 994 of title 28, United States Code. 

“(8) Updating information. — The Commissioner of Social Security and the 
Secretary of Homeland Security shall update their information in a manner 
that promotes the meiximum accuracy and shall provide a process for the 
prompt correction of erroneous information, including instances in which it is 
brought to their attention in the secondary verification process described in 
paragraph (3). 

“(9) Limitation on use of the verification system and any related sys- 
tems. — 

“(A) In general. — Notwithstanding any other provision of law, nothing 
in this section shall be construed to permit or allow any department, bu- 
reau, or other agency of the United States Government to utilize any infor- 
mation, data base, or other records assembled under this subsection for any 
other purpose other than as provided for under this section. 

“(B) No NATIONAL IDENTIFICATION CARD. — Nothing in this section shall 
be construed to authorize, directly or indirectly, the issuance or use of na- 
tional identification cards or the establishment of a national identification 
card. 

“(10) Remedies. — If an individual alleges that the individual would not 
have been dismissed from a job but for an error of the verification mechanism, 
the individual may seek compensation only through the mechanism of the Fed- 
eral Tort Claims Act, and injunctive relief to correct such error. No class action 
may be brought under this paragraph.”. 

SEC. 4. RECRUITMENT, REFERRAL, AND CONTINUATION OF EMPLOYMENT. 

(a) Additional Changes to Rules for Recruitment, Referral, and Con- 
tinuation OF Employment. — Section 274A(a) of the Immigration and Nationality 
Act (8 U.S.C. 1324a(a)) is amended — 

(1) in paragraph (1)(A), by striking “for a fee”; 

(2) in paragraph (1), by amending subparagraph (B) to read as follows: 

“(B) to hire, continue to employ, or to recruit or refer for employment 
in the United States an individual without compl3dng with the require- 
ments of subsection (b).”; 

(3) in paragraph (2), by striking “after hiring an alien for employment in 
accordance with paragraph (1),” and inserting “after complying with paragraph 
(1),”; and 

(4) in paragraph (3), by striking “hiring,” and inserting “hiring, employing,” 
each place it appears. 

(b) Definition. — Section 274A(h) of the Immigration and Nationality Act (8 
U.S.C. 1324a(h)) is amended by adding at the end the following: 

“(4) Definition of recruit or refer. — As used in this section, the term 
‘refer’ means the act of sending or directing a person or transmitting docu- 
mentation or information to another, directly or indirectly, with the intent of 
obtaining employment in the United States for such person. Only persons or en- 
tities referring for remuneration (whether on a retainer or contingency basis) 
are included in the definition, except that union hiring halls that refer union 
members or nonunion individuals wbo pay union membership dues are included 
in the definition whether or not they receive remuneration, as are labor service 
entities or labor service agencies, whether public, private, for-profit, or non- 
profit, that refer, dispatch, or otherwise facilitate the hiring of laborers for any 
period of time by a third party. As used in this section the term ‘recruit’ means 
the act of soliciting a person, directly or indirectly, and referring the person to 
another with the intent of obtaining employment for that person. Only persons 
or entities referring for remuneration (whether on a retainer or contingency 
basis) are included in the definition, except that union hiring halls that refer 
union members or nonunion individuals who pay union membership dues are 
included in this definition whether or not they receive remuneration, as are 
labor service entities or labor service agencies, whether public, private, for-prof- 
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it, or nonprofit that recruit, dispatch, or otherwise facilitate the hiring of labor- 
ers for any period of time hy a third party.”. 

(c) Effective Date. — The amendments made by this section shall take effect 
on the date that is 1 year after the date of the enactment of this Act, except that 
the amendments made by subsection (a) shall take effect 6 months after the date 
of the enactment of this Act insofar as such amendments relate to continuation of 
emplo 3 Tnent. 

SEC. 5. GOOD FAITH DEFENSE. 

Section 274A(a)(3) of the Immigration and Nationality Act (8 U.S.C. 1324a(a)(3)) 
is amended to read as follows: 

“(3) Good faith defense. — 

“(A) Defense. — An employer (or person or entity that hires, employs, 
recruits or refers for fee, or is otherwise obligated to comply with this sec- 
tion) who establishes that it has complied in good faith with the require- 
ments of subsection (b) — 

“(i) shall not be liable to a job applicant, an employee, the Federal 
Government, or a State or local government, under Federal, State, or 
local criminal or civil law for any employment-related action taken with 
respect to a job applicant or employee in good-faith reliance on informa- 
tion provided through the system established under subsection (d); and 
“(ii) has established compliance with its obligations under subpara- 
graphs (A) and (B) of paragraph (1) and subsection (b) absent a show- 
ing by the Secretary of Homeland Security, by clear and convincing evi- 
dence, that the employer had knowledge that an employee is an unau- 
thorized alien. 

“(B) Failure to seek and obtain verification. — Subject to the effec- 
tive dates and other deadlines applicable under subsection (b), in the case 
of a person or entity in the United States that hires, or continues to em- 
ploy, an individual, or recruits or refers an individual for employment, the 
following requirements apply: 

“(i) Failure to seek verification. — 

“(I) In general. — If the person or entity has not made an in- 
quiry, under the mechanism established under subsection (d) and 
in accordance with the timeframes established under subsection 
(b), seeking verification of the identity and work eligibility of the 
individual, the defense under subparagraph (A) shall not be consid- 
ered to apply with respect to any employment, except as provided 
in subclause (II). 

“(II) Special rule for failure of verification mecha- 
nism. — If such a person or entity in good faith attempts to make 
an inquiry in order to qualify for the defense under subparagraph 
(A) and the verification mechanism has registered that not all in- 
quiries were responded to during the relevant time, the person or 
entity can make an inquiry until the end of the first subsequent 
working day in which the verification mechanism registers no non- 
responses and qualify for such defense. 

“(ii) Failure to obtain verification. — If the person or entity has 
made the inquiry described in clause (i)(I) but has not received an ap- 
propriate verification of such identity and work eligibility under such 
mechanism within the time period specified under subsection (d)(2) 
after the time the verification inquiry was received, the defense under 
subparagraph (A) shall not be considered to apply with respect to any 
emplo 3 Tnent after the end of such time period.”. 

SEC. 6. PREEMPTION. 

Section 274A(h)(2) of the Immigration and Nationality Act (8 U.S.C. 
1324a(h)(2)) is amended to read as follows: 

“(2) Preemption. — The provisions of this section preempt any State or local 
law, ordinance, policy, or rule, including any criminal or civil fine or penalty 
structure, insofar as they may now or hereafter relate to the hiring, continued 
employment, or status verification for employment eligibility purposes, of unau- 
thorized aliens. A State, locality, municipality, or political subdivision may exer- 
cise its authority over business licensing and similar laws as a penalty for fail- 
ure to use the verification system described in subsection (d) to verify employ- 
ment eligibility when and as required under subsection (b).”. 



14 


SEC. 7. REPEAL. 

(a) In General. — Subtitle A of title IV of the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996 (8 U.S.C. 1234a note) is repealed. 

(b) References. — Any reference in any Federal law, Executive order, rule, reg- 
ulation, or delegation of authority, or any document of, or pertaining to, the Depart- 
ment of Homeland Security or the Social Security Administration, to the employ- 
ment eligihility confirmation system established under section 404 of the Illegal Im- 
migration Reform and Immigrant Responsibility Act of 1996 (8 U.S.C. 1324a note) 
is deemed to refer to the employment eligibility confirmation system established 
under section 274A(d) of the Immigration and Nationality Act, as amended by sec- 
tion 3 of this Act. 

(c) Effective Date. — This section shall take effect on the date that is 36 
months after the date of the enactment of this Act. 

SEC. 8. PENALTIES. 

Section 274A of the Immigration and Nationality Act (8 U.S.C. 1324a) is 
amended — 

(1) in subsection (e)(4) — 

(A) in subparagraph (A), in the matter before clause (i), by inserting 
subject to paragraph (10),” after “in an amount”; 

(B) in subparagraph (A)(i), by striking “not less than $250 and not 
more than $2,000” and inserting “not less than $2,500 and not more than 
$5,000”; 

(C) in subparagraph (A)(ii), by striking “not less than $2,000 and not 
more than $5,000” and inserting “not less than $5,000 and not more than 
$10,000”; 

(D) in subparagraph (A)(iii), by striking “not less than $3,000 and not 
more than $10,000” and inserting “not less than $10,000 and not more than 
$25,000”; and 

(E) by amending subparagraph (B) to read as follows: 

“(B) may require the person or entity to take such other remedial ac- 
tion as is appropriate.”; 

(2) in subsection (e)(5) — 

(A) in the paragraph heading, strike “paperwork”; 

(B) by inserting “, subject to paragraphs (10) through (12),” after “in 
an amount”; 

(C) by striking “$100” and inserting “$1,000”; 

(D) by striking “$1,000” and inserting “$25,000”; 

(E) by adding at the end the following: “Failure by a person or entity 
to utilize the employment eligibility verification system as required by law, 
or providing information to the system that the person or entity knows or 
reasonably believes to be false, shall be treated as a violation of subsection 
(a)(1)(A).”; 

(3) by adding at the end of subsection (e) the following: 

“(10) Exemption from penalty for good faith violation. — In the case 
of imposition of a civil penalty under paragraph (4)(A) with respect to a viola- 
tion of subsection (a)(1)(A) or (a)(2) for hiring or continuation of employment or 
recruitment or referral by person or entity and in the case of imposition of a 
civil penalty under paragraph (5) for a violation of subsection (a)(1)(B) for hiring 
or recruitment or referral by a person or entity, the penalty otherwise imposed 
may be waived or reduced if the violator establishes that the violator acted in 
good faith. 

“(11) Authority to debar employers for certain violations. — 

“(A) In general. — If a person or entity is determined by the Secretary 
of Homeland Security to be a repeat violator of paragraph (1)(A) or (2) of 
subsection (a), or is convicted of a crime under this section, such person or 
entity may be considered for debarment from the receipt of Federal con- 
tracts, grants, or cooperative agreements in accordance with the debarment 
standards and pursuant to the debarment procedures set forth in the Fed- 
eral Acquisition Regulation. 

“(B) Does not have contract, grant, agreement. — If the Secretary 
of Homeland Security or the Attorney General wishes to have a person or 
entity considered for debarment in accordance with this paragraph, and 
such an person or entity does not hold a Federal contract, grant or coopera- 
tive agreement, the Secretary or Attorney General shall refer the matter to 
the Administrator of General Services to determine whether to list the per- 
son or entity on the List of Parties Excluded from Federal Procurement, 
and if so, for what duration and under what scope. 
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“(C) Has contract, grant, agreement. — If the Secretary of Homeland 
Security or the Attorney General wishes to have a person or entity consid- 
ered for debarment in accordance with this paragraph, and such person or 
entity holds a Federal contract, grant or cooperative agreement, the Sec- 
retary or Attorney General shall advise all agencies or departments holding 
a contract, grant, or cooperative agreement with the person or entity of the 
Government’s interest in having the person or entity considered for debar- 
ment, and after soliciting and considering the views of all such agencies and 
departments, the Secretary or Attorney General may refer the matter to 
any appropriate lead agency to determine whether to fist the person or enti- 
ty on the List of Parties Excluded from Federal Procurement, and if so, for 
what duration and under what scope. 

“(D) Review. — ^Any decision to debar a person or entity under in accord- 
ance with this paragraph shall be reviewable pursuant to part 9.4 of the 
Federal Acquisition Regulation.”; 

(4) by amending paragraph (1) of subsection (f) to read as follows: 

“(1) Criminal penalty. — Any person or entity which engages in a pattern 
or practice of violations of subsection (a)(1) or (2) shall be fined not more than 
$15,000 for each unauthorized alien with respect to which such a violation oc- 
curs, imprisoned for not less than one year and not more than 10 years, or both, 
notwithstanding the provisions of any other Federal law relating to fine levels.”; 
and 

(5) in subsection (f)(2), by striking “Attorney General” each place it appears 
and inserting “Secretary of Homeland Security”. 

SEC. 9. PROTECTION OF SOCIAL SECURITY ADMINISTRATION PROGRAMS. 

(a) Funding Under Agreement. — Effective for fiscal years beginning on or 
after October 1, 2012, the Commissioner of Social Security and the Secretary of 
Homeland Security shall enter into and maintain an agreement which shall — 

(1) provide funds to the Commissioner for the full costs of the responsibil- 
ities of the Commissioner under section 274A(d) of the Immigration and Nation- 
ality Act (8 U.S.C. 1324a(d)), as amended by section 3 of this Act, including (but 
not limited to) — 

(A) acquiring, installing, and maintaining technological equipment and 
systems necessary for the fulfillment of the responsibilities of the Commis- 
sioner under such section 274A(d), but only that portion of such costs that 
are attributable exclusively to such responsibilities; and 

(B) responding to individuals who contest a tentative nonconfirmation 
provided by the employment eligibility verification system established 
under such section; 

(2) provide such funds quarterly in advance of the applicable quarter based 
on estimating methodology agreed to by the Commissioner and the Secretary 
(except in such instances where the delayed enactment of an annual appropria- 
tion may preclude such quarterly payments); and 

(3) require an annual accounting and reconciliation of the actual costs in- 
curred and the funds provided under the agreement, which shall be reviewed 
by the Office of Inspector General of the Social Security Administration and the 
Department of Homeland Security. 

(b) Continuation of Employment Verification in Absence of Timely 
Agreement. — In any case in which the agreement required under subsection (a) for 
any fiscal year beginning on or after October 1, 2012, has not been reached as of 
October 1 of such fiscal year, the latest agreement between the Commissioner and 
the Secretary of Homeland Security providing for funding to cover the costs of the 
responsibilities of the Commissioner under section 274A(d) of the Immigration and 
Nationality Act (8 U.S.C. 1324a(d)) shall be deemed in effect on an interim basis 
for such fiscal year until such time as an agreement required under subsection (a) 
is subsequently reached, except that the terms of such interim agreement shall be 
modified by the Director of the Office of Management and Budget to adjust for infla- 
tion and any increase or decrease in the volume of requests under the employment 
eligibility verification system. In any case in which an interim agreement applies 
for any fiscal year under this subsection, the Commissioner and the Secretary shall, 
not later than October 1 of such fiscal year, notify the Committee on Ways and 
Means, the Committee on the Judiciary, and the Committee on Appropriations of 
the House of Representatives and the Committee on Finance, the Committee on the 
Judiciary, and the Committee on Appropriations of the Senate of the failure to reach 
the agreement required under subsection (a) for such fiscal year. Until such time 
as the agreement required under subsection (a) has been reached for such fiscal 
year, the Commissioner and the Secretary shall, not later than the end of each 90- 
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day period after October 1 of such fiscal year, notify such Committees of the status 
of negotiations between the Commissioner and the Secretary in order to reach such 
an agreement. 

SEC. 10. FRAUD PREVENTION. 

(a) Blocking Misused Social Security Account Numbers. — The Secretary of 
Homeland Security and the Commissioner of Social Security shall establish a pro- 
gram in which social security account numbers that have been identified to be sub- 
ject to unusual multiple use in the employment eligibility verification system estab- 
lished under section 274A(d) of the Immigration and Nationality Act (8 U.S.C. 
1324a(d)), as amended by section 3 of this Act, or that are otherwise suspected or 
determined to have been compromised by identity fraud or other misuse, shall be 
blocked from use for such system purposes unless the individual using such number 
is able to establish, through secure and fair additional security procedures, that the 
individual is the legitimate holder of the number. 

(b) Allowing Suspension of Use of Certain Social Security Account Num- 
bers. — The Secretary of Homeland Security, in consultation with the Commissioner 
of Social Security, shall establish a program which shall provide a reliable, secure 
method by which victims of identity fraud and other individuals may suspend or 
limit the use of their social security account number or other identifying information 
for purposes of the employment eligibility verification system established under sec- 
tion 274A(d) of the Immigration and Nationality Act (8 U.S.C. 1324a(d)), as amend- 
ed by section 3 of this Act. The Secretary may implement the program on a limited 
pilot program basis before making it fully available to all individuals. 

(c) Blocking Use of Certain Social Security Account Numbers. — 

(1) In general. — The Secretary of Homeland Security shall establish a pro- 
gram in which the social security account numbers of an alien described in 
paragraph (2) shall be blocked from use for purposes of the employment eligi- 
bility verification system established under section 274A(d) of the Immigration 
and Nationality Act (8 U.S.C. 1324a(d)), as amended by section 3 of this Act, 
unless the alien is subsequently admitted lawfully to the United States in, or 
the Secretary has subsequently changed the alien’s status lawfully to, a status 
that permits emplo 3 Tnent as a condition of the alien’s admission or subsequent 
change of status, or the Secretary has subsequently granted work authorization 
lawfully to the alien. 

(2) Aliens described. — An alien is described in this paragraph if the 
alien — 

(A) has a final order of removal from the United States; 

(B) voluntarily departs the United States; 

(C) is voluntarily returned; or 

(D) is a nonimmigrant described in section 101(a)(15) of the Immigra- 
tion and Nationality Act (8 U.S.C. 1101(a)(15)) whose work authorization 
has expired and who is not the subject of an application or petition that 
would authorize the alien’s employment. 

SEC. 11. BIOMETRIC EMPLOYMENT ELIGIBILITY VERIFICATION PILOT PROGRAM. 

(a) In General. — Not later than 18 months after the date of the enactment of 
the Legal Workforce Act, the Secretary of Homeland Security, after consultation 
with the Commissioner of Social Security and the Director of the National Institute 
of Standards and Technology, shall establish by regulation a Biometric Employment 
Eligibility Verification pilot program (the “Biometric Pilot”). The purpose of the Bio- 
metric Pilot shall be to provide for identity authentication and employment eligi- 
bility verification with respect to enrolled new employees which shall be available 
to subject employers who elect to participate in the Biometric Pilot. Any subject em- 
ployer may cancel the employer’s participation in the Biometric Pilot after one year 
after electing to participate without prejudice to future participation. 

(b) Minimum Requirements. — In accordance with the regulations prescribed by 
the Secretary pursuant to subsection (a), the following shall apply: 

(1) Identity authentication and employment eligibility verification 
by enrollment providers. — The Biometric Pilot shall utilize the services of 
private sector entities (“enrollment providers”), with appropriate expertise, 
which shall be subject to initial and periodic certification by the Secretary, to 
provide — 

(A) enrollment under the Biometric Pilot of new employees by means 
of identity authentication in a manner that provides a high level of cer- 
tainty as to their true identities, using immigration and identifying infor- 
mation maintained by the Social Security Administration and the Depart- 
ment of Homeland Security, review of identity documents, and background 
screening verification techniques using publicly available information; 
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(B) protection of the authenticated information through biometric tech- 
nology; and 

(C) verification of employment eligibility of such new employees. 

(2) Database management. — The Biometric Pilot shall provide for data- 
bases of identifying information which may be retained by the enrollment pro- 
viders. Databases controlled by the Commissioner and Secretary of Homeland 
Security shall be maintained in a manner to capture new entries and new sta- 
tus information in a timely manner and to interact with the private enrollment 
databases to keep employment authorization status and identifying information 
current on a daily basis. The information maintained in such databases shall 
be subject to the requirements established pursuant to subsection (e), except 
that — 

(A) use of the data shall be limited to obtaining employment eligibility 
verification only, unless the new employee consents to use the data for 
other purposes, as provided in regulations prescribed by the Secretary; and 

(B) other identif 3 dng traits of the new employees shall be stored 
through an encoding process that keeps their accurate names, dates of 
birth, social security numbers, and immigration identification numbers (if 
any) separate, except during electronic verification. 

(3) Accessibility to employers. — ^Availability of data maintained in the 
Biometric Pilot shall be managed so that any subject employer who participates 
in the Biometric Pilot can obtain verification with respect to any new employee 
enrolled with any enrollment provider serving in the Biometric Pilot. 

(4) Limitations relating to biometric data. — Any biometric data main- 
tained in the Biometric Pilot relating to any new employee shall be — 

(A) encrypted and segregated from identif 3 dng information relating to 
the new employee, and 

(B) maintained and linked to identifying information relating to the 
new employee only by consent of the new employee for the purpose of 
verifying employment eligibility or approved correction processes or for 
other purposes specifically authorized by the employee as provided in regu- 
lations prescribed by the Secretary. 

(5) Accuracy of association of data with enrolled new employees. — 
The enrollment process under the Biometric Pilot shall be managed, in the case 
of each new employee enrolled in the Biometric Pilot, so as to result in the accu- 
rate association of data consisting of name, date of birth, social security num- 
ber, and immigration identification number (if any) with the established iden- 
tity of the new employee. 

(6) Limitations on accessibility of information. — Data stored in Bio- 
metric Pilot relating to any enrolled new employee shall not be accessible to any 
person other than those operating the Biometric Pilot and for the sole purpose 
of identity authentication and employment eligibility verification in connection 
with the new employee, except — 

(A) by the written consent of the new employee given specifically for 
each instance or category of disclosure for any other purpose as provided 
in regulations prescribed by the Secretary; or 

(B) in response to a warrant issued by a judicial authority of competent 
jurisdiction in a criminal proceeding. 

(7) Public education. — The Secretary shall conduct a program of ongoing, 
comprehensive public education campaign relating to the Biometric Pilot. 

(c) Employer Responsibilities. — In accordance with the regulations prescribed 
by the Secretary pursuant to subsection (a), the following shall apply: 

(1) Use limited to enrolled new employees. — Use of the Biometric Pilot 
by subject employers participating in the Biometric Pilot shall be limited to use 
in connection with the hiring of new employees occurring after their enrollment 
in the Biometric Pilot. 

(2) Use for limited period. — Use of the Biometric Pilot by any subject em- 
ployer participating in the Biometric Pilot in connection with any new employee 
may occur only during the period beginning on the date of hire and ending at 
the end of the third business day after the employee has reported for duty. Use 
of the Biometric Pilot with respect to recruitment or referral for a fee may occur 
only until the first day of such recruitment or referral. 

(3) Responsibility of employers to enroll new employees. — In connec- 
tion with the hiring by any subject employer of a new employee who has not 
been previously enrolled in the Biometric Pilot, enrollment of the new employee 
shall occur only upon application by the subject employer submitted to an en- 
rollment provider, together with payment of any costs associated with the en- 
rollment. 
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(4) Limitations on selective use. — No subject employer may use the Bio- 
metric Pilot selectively to verify any class, level, or category of new employees. 
Nothing in this subparagraph shall be construed to preclude subject employers 
from utilizing the Biometric Pilot in connection with hiring at selected employ- 
ment locations without implementing such usage at all locations of the em- 
ployer. 

(d) Employee Protections. — In accordance with the regulations prescribed by 
the Secretary pursuant to subsection (a), the following shall apply: 

(1) Access foe employees to correct and update information. — Em- 
ployees enrolled in the Biometric Pilot shall be provided access to the Biometric 
Pilot to verify information relating to their employment authorization and read- 
ily available processes to correct and update their enrollment information and 
information relating to employment authorization. 

(2) Right to cancel enrollment. — Each employee enrolled in the Biomet- 
ric Pilot shall have the right to cancel such employee’s enrollment at any time 
after the identity authentication and employment eligibility verification proc- 
esses are completed by the subject employer described in subsection (c)(3). Such 
cancellation shall remove from the Biometric Pilot all identifying information 
and biometrics in connection with such employee without prejudice to future en- 
rollments. 

(e) Maintenance of Security and Confidentiality of Information. — 

(1) In general. — Every person who is a subject employer participating in 
the Biometric Pilot or an officer or contractor of such a subject employer and 
who has access to any information obtained at any time from the Department 
of Homeland Security shall maintain the security and confidentiality of such in- 
formation. No such person may disclose any file, record, report, paper, or other 
item containing information so obtained at any time by any such person from 
the Secretary or from any officer or employee of the Department of Homeland 
Security except as the Secretary may by regulations prescribe or as otherwise 
provided by Eederal law. 

(2) Penalty for disclosure in violation of subparagraph (A). — Any per- 
son described in paragraph (1) who knowingly violates paragraph (1) shall be 
guilty of a felony and, upon conviction thereof, shall be punished by a fine not 
exceeding $10,000 for each occurrence of a violation, or by imprisonment not ex- 
ceeding 5 years, or both. 

(3) Penalty for knowing disclosure of fraudulent information. — Any 
person who willfully and knowingly accesses, discloses, or uses any information 
which such person purports to be information obtained as described in para- 
graph (1) knowing such information to be false shall be guilty of a felony and, 
upon conviction thereof, shall be punished by a fine not exceeding $10,000 for 
each occurrence of a violation, or by imprisonment not exceeding 5 years, or 
both. 

(4) Restitution. — 

(A) In general. — ^Any Federal court, when sentencing a defendant con- 
victed of an offense under this paragraph, may order, in addition to or in 
lieu of any other penalty authorized by law, that the defendant make res- 
titution to the victims of such offense specified in subparagraph (B). Sec- 
tions 3612, 3663, and 3664 of title 18, United States Code, shall apply with 
respect to the issuance and enforcement of orders of restitution to victims 
of such offense under this subparagraph. If the court does not order restitu- 
tion, or orders only partial restitution, under this subsection, the court shall 
state on the record the reasons therefor. 

(B) Victims specified. — The victims specified in this clause are the fol- 
lowing: 

(i) Any individual who suffers a financial loss as a result of the dis- 
closure described in paragraph (2) or (3). 

(ii) The Secretary of Homeland Security, to the extent that the dis- 
closure described in paragraph (2) or (3) results in the inappropriate 
payment of a benefit by the Commissioner of Social Security. 

(C) Deposit in the trust funds of amounts paid as restitution to 
THE commissioner. — Funds paid to the Commissioner as restitution pursu- 
ant to a court order under this subparagraph shall be deposited in the Fed- 
eral Old-Age and Survivors Insurance Trust Fund or the Federal Disability 
Insurance Trust Fund, as appropriate. 


o 
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Ms. Lofgren. Thank you, Mr. Chairman. 

Since the beginning of this new Congress, the new majority has 
repeatedly emphasized four key priorities: growing our economy, 
creating new jobs, decreasing spending and reducing the size of 
government. These are the crucial needs they say that must be fo- 
cused on; nothing else matters. They say this, but then we see this 
bill, a bill that undermines every one of their stated priorities. 

Rather than grow the economy and reduce the size of govern- 
ment, this bill seems to confuse those goals. It grows the govern- 
ment, dramatically increases government intrusion into all of our 
lives, and adds tens of billions to the burden already shouldered by 
taxpayers. At the same time it shrinks our economy, decimates at 
least one industry, and destroys millions of jobs. All that, and the 
program it mandates doesn’t even work half the time. 

There is no greater proponent of technology in this Congress 
than me. It makes sense to have an electronic system for checking 
work authorization that works and contains sufficient safeguards. 
Since 2005, every serious proposal to fix our broken immigration 
laws has included such an electronic system to ensure we have a 
legal workforce, but it can’t be done alone. Our system has been 
broken far too long for one-sided solutions. The E-Verify provisions 
in each of those former bills were paired with other reforms to fix 
the entire system. Without those other reforms, mandatory E- 
Verify would wreak tremendous damage. 

The majority says this bill is meant to protect American jobs. 
They claim that every time we remove an undocumented worker 
from the country, we open that job for a native-born worker, but 
this ignores the realities of our complex economy. A bill cannot be 
said to protect jobs when it destroys many more jobs than it osten- 
sibly saves. 

Let us be clear, mandatory E-Verify does not mean that undocu- 
mented works will pack up and leave the country. Most of these 
workers have been here for many years, and they have family and 
other ties to the country. They aren’t just going to leave because 
this bill passes. Instead employers will simply move these workers 
off the books or misclassify them as independent contractors, which 
this bill does nothing about. This is exactly what happened in Ari- 
zona after it made E-Verify mandatory. Rather than leave for other 
States that don’t mandate E-Verify, the vast majority of undocu- 
mented workers stayed right in Arizona and either went off the 
books or became independent contractors. 

If implemented nationwide, this would have tremendous costs. 
The Congressional Budget Office has scored other mandatory E- 
Verify bills such as the SAVE Act of 2008, and it has concluded 
that mandating E-Verify without other reforms would cost tax- 
payers $17.3 billion in lost tax revenues as employers and employ- 
ees move into the underground economy. We would also see de- 
pressed wages and working conditions for all workers as unscrupu- 
lous employers are further able to abuse workers and undercut em- 
ployers that play by the rules. 

This bill also disproportionately affects small businesses, the en- 
gines of job creation in America, just when we needs those busi- 
nesses to create jobs the most. A recent Bloomberg government 
study concluded that mandatory E-Verify would cost small busi- 
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nesses about $2.6 billion every year to verify new hires through E- 
Verify. But because the bill requires checks on many existing hires 
as well, the cost of small business would be even greater. 

If the intent is to provide jobs, it makes no sense to impose mas- 
sive costs on small businesses when they would be spending this 
money to actually create jobs. This is essentially economic suicide. 

We also need to take into account that E-Verify is not a perfect 
system. The Social Security Administration has estimated that 
mandatory E-Verify would force 3.6 million workers to go to the So- 
cial Security Administration to correct their records or lose their 
jobs. This assumes the worker is even told by an employer that 
there is a discrepancy. An independent study by the Department 
of Homeland Security shows that up to 42 percent of applicants 
who receive tentative nonconfirmations are not informed of the dis- 
crepancy by the employer, thereby denying them the right to con- 
test the finding. At a time of 9 percent unemployment, putting mil- 
lions of American workers’ jobs on the line is grossly irresponsible. 

Finally we must consider that some industries like agriculture 
are at least partially dependent on undocumented workers. Up to 
75 percent of migrant farm workers are undocumented, and the 
percentage is growing. Losing those workers would be devastating. 
American farms would go under, America would be less secure, and 
we would see a mass offshoring of jobs, including all of the up- 
stream and downstream American jobs supported by agriculture. 

This bill appears to recognize this by delaying implementation in 
agriculture and providing some special carve-outs to protect the in- 
dustry. But upon closer inspection, those carve-outs are just illu- 
sions. Carve-outs to the carve-outs require the eventual verification 
of all workers, turning this bill into a ticking time bomb for agri- 
culture and all of the jobs supported by it. 

On this I must make one more point. The bill recognizes that our 
farmers need undocumented farm workers, but the bill then does 
nothing, absolutely nothing, to address this. Instead the bill actual 
increases criminal penalties on farmers and farm workers alike, 
making each of them even more vulnerable than they already are. 
What kind of bill recognizes our dependence on certain workers 
and then ups jail time and fines on those workers and those that 
hire them? 

After paying them lip service, this bill leaves American farms 
and American jobs at risk, and it makes both American and immi- 
grant farm workers further vulnerable to exploitation. Please tell 
me we can do better than that. And please don’t tell me the solu- 
tion is the H2A reform. Don’t tell me that the solution to this prob- 
lem is to deport 1.5 million experienced farm workers who are al- 
ready doing this important work just to replace them with millions 
of new temporary guest workers which would have to come and go 
every single year. This would be a massive and terribly expensive 
undertaking and is simply just never going to work. 

Now I think we have reached a milestone here. We have finally 
recognized that undocumented farm workers fill a need that we 
desperately need filled, and now that we have recognized that, let 
us do something about it. 

Thank you, Mr. Chairman. I yield back the balance of my time. 

Mr. Gallegly. I thank the gentlelady. 
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The gentleman from Texas, the Chairman of the full Committee 
and sponsor of this important bill, Lamar Smith. 

Mr. Smith. Thank you, Mr. Chairman. 

The Legal Workforce Act will open up jobs for millions of unem- 
ployed Americans. With unemployment at 9 percent, jobs are 
scarce, especially for low-skilled Americans. 

Twenty-four million Americans are unemployed or have given up 
looking for work, yet according to the Pew Hispanic Center, 7 mil- 
lion people are working in the United States illegally. These jobs 
should go to legal workers. 

The E-Verify system allows Social Security numbers and alien 
identification numbers of new hires to be checked against Social 
Security Administration and Department of Homeland Security 
databases. This will help employers determine who is eligible to 
work in the U.S. The program is free, quick and easy to use. 

You have to show your Social Security number to visit the doctor, 
go to the bank, or buy a home. It makes sense that businesses 
would use the same identification to ensure they have a legal work- 
force by checking the legal status of their employees. 

The E in E-Verify could just as well stand for easy and effective. 
It takes just a few minutes to use and easily confirms 99.5 percent 
of work-eligible employees. 

The Legal Workforce Act requires that all U.S. employers use E- 
Verify to check the work eligibility of new hires in the U.S. 

H.R. 2164 balances immigration enforcement priorities and le- 
gitimate employer concerns. It gives employers a workable system 
under which they cannot be held liable if they use the system in 
good faith. 

The bill preempts State E-Verify laws, but respects States’ and 
localities’ inherent authority to condition business license issuance 
and maintenance on compliance with the Federal E-Verify man- 
date. 

The Legal Workforce Act increases penalties on employers who 
knowingly violate the requirements of E-Verify. It creates a fully 
electronic employment eligibility verification system, and it allows 
employers to voluntarily check their current workforce if done in a 
nondiscriminatory manner. 

Furthermore, the Legal Workforce Act gives USCIS additional 
tools to help prevent identity theft. For example, the bill requires 
DHS to allow individuals to lock their own Social Security number 
so that it cannot be used by imposters to verify work eligibility. 
And it requires USCIS to lock the individual Taxpayer Identifica- 
tion Number or Social Security number of non-U. S. Citizens who 
are deported are voluntarily returned, voluntarily depart, or whose 
work authorization expires so that no one can get a job using those 
same numbers. It also imposes criminal penalties on employers and 
employees who engage in or facilitate identity theft. 

Studies by Westat and USCIS showed that E-Verify’s work eligi- 
bility confirmation rates continue to improve as the system is up- 
graded. 

Last year’s USCIS data shows that 98.3 percent of employees 
were confirmed as work authorized within 24 hours. And a 2009 
Westat report found that those eligible to work are immediately 
confirmed 99.5 percent of the time. 
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And importantly, the American people support E-Verify. A recent 
Rasmussen poll found that 82 percent of likely voters “think busi- 
nesses should be required to use the Federal Government’s E- 
Verify system to determine if a potential employee is in the country 
legally.” 

Unfortunately, many States do not enforce their own E-Verify 
laws, and others only apply E-Verify in a very limited way. The 
Legal Workforce Act will help ensure that employers from every 
State are on equal footing when it comes to hiring employees. This 
bill could open up millions of jobs for unemployed Americans. 

Mr. Chairman, before I yield back, I want to thank our witnesses 
for being here today and look forward to a very informative hear- 
ing, but I would also like to single out and especially thank our col- 
league Ken Calvert, who has been a partner in this effort for — Ken, 
how many years now have we been working on this? 

Mr. Calvert. A long time. 

Mr. Smith. A long time, many years. And I think we are getting 
to the point where we can pass a good bill. But thank you for being 
here. 

Thank you, Mr. Chairman, I yield back. 

Mr. Gallegly. I thank the gentleman from Texas. 

Our next speaker will be the gentleman from Michigan, the 
former Chairman of the full Committee and current Ranking Mem- 
ber of the full Committee, my good friend Mr. Conyers. 

Mr. Conyers. Thanks, Chairman Gallegly. 

This is in some ways a traditional breakdown of views between 
labor and the business sector in our country. I have statements 
from the president of the AFL-CIO, the United Farm Workers, 
church organizations, American Civil Liberties Union, the National 
Immigration Forum all telling me that this is a measure that we 
ought to move very carefully on. And so from the outset, since 
there is always a possibility that this bill might happen to get ac- 
cepted or get through the Senate some kind of way, we are dan- 
gerously close to the possibility of getting legislation. What that 
means to me is we are going to need more than one hearing. 

I want to say that very clearly in advance, and I say that in the 
presence of the distinguished full Committee Chairman as well as 
the Subcommittee Chairman. I can see now we are going to need 
another hearing on this matter. But why? 

Mr. Gallegly. Would the gentleman yield on that? 

Mr. Conyers. Of course. 

Mr. Gallegly. Just to set the record straight, and, of course, we 
want to make sure that we fully review the text of this bill, but 
I would remind the gentleman that this Subcommittee already had 
a hearing on E-Verify in February, so this is our second hearing. 

Mr. Conyers. Well, there wasn’t any legislation then. 

Ms. Lofgren. Would the gentleman yield? 

We did raise a concern with the Chairman of the full Committee 
that the bill kept changing. And our staff was up until early hours 
of the morning every day this week. The actual final bill was not 
received by us until 3 o’clock yesterday afternoon. And so I under- 
stand there are many things that need to be worked out, but to 
have a legislative hearing on a bill that didn’t exist in its current 
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form before 3 yesterday I find troubling and something that when 
we were in the majority we did not do. And I yield back. 

Mr. Gallegly. Well, would the gentlelady yield on that, or the 
gentleman? The Committee, the minority did receive a copy of the 
draft bill, if I am not mistaken, a week ago today. Subsequent to 
that there were some changes, I don’t believe of any significant 
substance, which was gone over with your staff yesterday morning. 
And this is not 

Ms. Lofgren. Mr. Chairman, that is incorrect, and I like your 
staff. 

Mr. Gallegly. I do, too. 

Ms. Lofgren. I am not critical of the staff, but the bill was 
changed in ways we consider significant and less than 24 hours 
ago. So I just point that out. It is something that we think is a 
problem. We think there are significant changes. I understand your 
staff has worked very hard to try and refine this. I don’t criticize 
them for that, I just note that the policy of having a legislative 
hearing on a bill that didn’t exist 24 hours ago I find problematic. 
And it is something that when we were in the majority we did not 
do. And I yield back to Mr. Conyers. 

Mr. Conyers. What I am suggesting in asking for another hear- 
ing in advance isn’t whether we had one before when there wasn’t 
a bill or not. So we have three hearings on a measure; what is so 
awful about that? I mean, there are huge implications involved in 
what we are doing here. We get 5 minutes to question four wit- 
nesses, to ask them questions. We seldom have time to even have 
a second round because the demands on the floor are so pressing. 

So anyway, I am just throwing it out. Please don’t foreclose that 
possibility. That is why I am asking for it now instead of waiting 
until we all start running out of here and then say, can I have a 
second hearing; and you will say, well, I think this is enough. And 
I think it is not enough. 

Now, back to the substance here. There is one overriding problem 
with this bill: It won’t work. Outside of that it is pretty good. But 
we have some very serious considerations. 

Could I have an extra couple minutes, sir? 

Mr. Gallegly. Without objection, the gentleman will be given an 
additional 2 minutes. 

Mr. Conyers. Thank you very much. 

The first thing is it is going to create an increasing underworld 
of employers going off the books to classify workers as independent 
contractors. In other words, the gamesmanship, if you think there’s 
some going on in immigration and agriculture now, you haven’t 
seen anything yet if the bill that is before us becomes law. It would 
cost lots of tax money that we would lose. It would push undocu- 
mented workers — and, by the way, I hope somebody mentions the 
fact that if it weren’t for undocumented workers, I think our agri- 
cultural system would collapse. I would like any of the witnesses 
who would like to react to that, please do, and any of my colleagues 
as well. 

I remember we had a hearing once, Ms. Lofgren, where one fel- 
low said that you could get American workers, you don’t even need 
undocumented workers. And we said, well, where would you get 
American workers to do stoop labor in the United States in the 
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21st century? I think everybody here acknowledges the answer is 
that you couldn’t get anybody. You have got to use immigrant 
labor. The question is how do you make it as legal as possible. And 
the way that it is being done here, as our witness Attorney Moran 
will explain in more detail, is that this isn’t going to work. As a 
matter of fact, it is going to cost American jobs because this system 
won’t work, the immigrant system won’t work as it is created here. 
Why? And I conclude because of the error rate that everyone in this 
hall knows is around 30 percent. You can’t have a system with a 
30 percent error rate. It won’t work no matter how many hearings 
we have. And therein lies the problem. 

And so I ask unanimous consent. Chairman Gallegly, to put in 
a Trumka statement, and an American Civil Liberties LJnion state- 
ment, and some church statements as well. 

Mr. Gallegly. Without objection, they will be made a part of the 
record of the hearing. 

[The information referred to follows:] 



25 


American Federation of Labor and Congress of Industrial Organizations 
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for Immediate Release 


Contact: Amaya Tune 202-637-5018 


Statement by AFL-CIO President Richard Trumka 
On The Legal Workforce Act 
June 14,2011 


At its root, this E-Verify bill substitutes tough talk for real solutions. Lamar Smith thinks that if he talks 
tough about holding employers accountable for breaking workplace immigration laws, no one will notice 
that his bill allows employers to avoid E-Verify altogether by misclassifying employees as independent 
contractors. Smith thinks that If he talks tough about protecting the jobs of U.S. workers, no one will 
notice that he is laying the groundwork for a vast expansion of temporary foreign guest worker 
programs, programs which will displace U.S, workers and drive down wages. 


Unemployed workers are fed up with tough talk on immigration that adds up to nothing more than a 
free pass for Big Business and the farm Lobby to continue with the same business -as-usual. If Smith 
were serious about holding employers accountable, he would eliminate the '’ostrich defense" by holding 
corporations strictly liable for subcontractors who fail to use E-Verify and by penalizing businesses who 
misclassify employees as independent contractors to avoid E-Verify requirements. And if Smith were 
serious about protecting the jobs of U.S. workers, he would have closed the numerous loopholes in this 
bill. 


The plain truth is that workplace immigration enforcement can only work if the federal government 
addresses the economic factors that lead U.S. corporations to routinely break the law by hiring 
unauthorized workers in the first place. That's why the tabor movement remains united around a 
comprehensive approach to immigration reform and labor law enforcement and why the labor 
movement reject false attempts like this one that serve only to obscure the challenges involved In 
immigration reform rather than seek to solve them. 



26 



ACLU 

AMERICAN CIVIL LIBERTIES UNION 


Written Statement of the 
American Civil Liberties Union 


Laura W. Murphy 

Director. Washington Legislative Office 


Christopher Calabrese 
Legislative Counsel 


Before U.S. Mouse Judiciary Committee 
Subcommittee on Immigration Policy and Enforcement 


June 15, 201 1 


Hearing on H.R. 2164 the "Legal Worirforce Act " 


27 


Chaimian Gallegly, Ranking Member Lofgren, and members of the Subcommittee: 

On behalf of the American Civil Liberties Union (“ACLU”), America’s oldest and largest 
civil liberties organization, and its more than half a million members, countless additional 
supporters and activists, and 53 affiliates across the country, we write to oppose H R. 2164 
because it expands the E-Verify system of electronic employment verification and lays the 
groundwork for a possible biometric national ID card. E-Verify has proven to be a flawed and 
burdensome electronic employment eligibility screening system that imposes unacceptable 
burdens on America’ s workers, businesses and society at large. A biometric ID system would be 
unworkable and impose significant privacy and civil liberties costs. The costs to lawful workers, 
businesses, and taxpayers associated with both these proposals are significant while the benefits 
are speculative. 

Electronic Employment Verification 

The ACLU opposes a mandatory Electronic Employment Verification System (LEVS) 
for five reasons: 

(i) it poses unacceptable threats to American workers’ privacy rights by 
increasing the risk of data surveillance and identity theft; 

(ii) data errors in Social Security Administration (SSA) and Department of 
Homeland Security (DHS) files will wrongly delay or block the start of 
employment for lawful American workers and may lead to discrimination; 

(iii) it lacks sufficient due process procedures to protect workers injured by such 
data errors; 

(iv) neither SSA or DHS are able to implement such a system and SSA’s ability 
to continue to fulfill its primary obligations to the nation’s retirees and 
disabled individuals would deteriorate; and 

(v) it will lead to rampant employer misuse in both accidental and calculated 
ways. 


I. Mandating Electronic Employment Eligibility Verification Poses Unacceptable 
Threats to American Workers’ Privacy Rights 

A nationwide mandatory LEVS would be one of the largest and most widely accessible 
databases ever created in the U.S. Its size and openness would be an irresistible target for 
identity theft. Additionally, because the system would cover anyone eligible to work in the 
LTnited States it could easily be expanded to a host of other uses by the intelligence community, 
law enforcement and private parties. 


The current E-Verify system, implemented in a small fraction of the country’s 
workplaces, contains an enormous amount of personal information including names, photos (in 


2 



28 


some cases), social security numbers, phone numbers, email addresses, workers’ employer and 
industry, and immigration information like country of birth. It contains links to other databases 
such as the Customs and Border Patrol (CBP) TECS database (a vast repository of Americans’ 
travel history) and the Bureau of Citizenship and Immigration Services (CIS) BSS database (all 
immigration fingerprint information from US VISIT and other sources).' CIS has recently 
announced the inclusion of drivers’ license information from at least one state. ^ 

The data in E-Verify, especially if combined with other databases, would be a gold mine 
for intelligence agencies, law enforcement, licensing boards, and anyone who wanted to spy on 
American workers. Because of its scope, it could form the backbone for surveillance profiles of 
every American. It could be easily combined with other data such as travel, financial, or 
communication information. ‘Undesirable’ behaviors - from unpopular speech to gun ownership 
to paying for items with cash - could be tracked and investigated by the government. Some of 
these databases linked to E-Verify are already mined for data. For example, the TECS database 
uses the Automated Targeting System (ATS) to search for suspicious travel patterns. Such data 
mining would be even further enhanced by the inclusion of E-Verify information 

We recommend strict limits on the use of information in any employment verification 
system. It should only be used to verify employment or to monitor for employment-related 
fraud. There should be no other federal, state, or private purpose. Because E-Verify contains 
photos and will very soon contain drivers’ license information it could very quickly change into 
a national identity system, E-Verify is internet-based and hence available anywhere with internet 
access. If the system is expanded it could easily be used to very drivers’ licenses at airports or 
federal facilities. The eirors and problems with E-Verify would then quick become not only 
employment issues but also problems with travel and other fundamental freedoms. 

Additionally, the system must guard against data breaches and attacks by identity thieves. 
Since the first data breach notification law went into effect in California at the beginning of 
2004, more than 510 million records have been hacked, lost or disclosed improperly including e- 
e-verify databases.^ In October 2009, and again in December 2009, Minnesota state officials 
learned that the company hired to process their e-verify forms had accidentally allowed 
unauthorized individuals to gain access to the personal information of over 37,000 individuals 
due to authentication practices and web application vulnerabilities in their system"*. In 2007, it 
was reported that the FBI investigated a technology finn with a $ 1 .7 billion DHS contract after it 
failed to detect “cyber break-ins”.’ If DHS and states are unable to provide proper data security 
we cannot possibly expect small business to if the system is made mandatory. 


‘ 73 Fed. Reg. 75449. 

^Notice of Privacy Act System of Records, 76 Fed. Reg. 26738 (May' 9. 201 1), assailable at 
l!ttD://vyyw,eDO,goys.Tdsys.s'okg/FR-201t-05-09/htinl/201 1-1 1291.htm 
’ Privacy' Rights Clearinghouse Clironology' of Data Breaches, 

hilp:.4 bvww. orivacvriglUs.org/ar/Cliion3.taiajlrc3chcs.imn . 

^ JohnFay, FTC Settlement Highlights the Importance of Protecting Sensitive 1-9 Data in an Electronic World. 
Gaurdiari 1-9 And E-Vcrify Blog, May 4, 201 1 . 

’ Ellen Nakaslrima and Brian Krebs, Contractor Blamed in DHS Data Breaches. Washingtox Post, Sept. 24, 
2007. 
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The December 2010 GAO Report on E-Verify repeatedly references the risk of identity 
theft associated with the system. In one example, Immigration and Customs Enforcement (ICE) 
found that 1,340 employees of a meat processing plant were unauthorized workers even though 
each had been processed through E-Verify. Of the 1,340 unauthorized workers, 274 were 
charged with identity theft, including using valid Social Security numbers of others in order to 
work^. Data breaches continue to be a contributing factor to identity theft and a constant erosion 
of Americans’ privacy and sense of security. An E-Verify database must not be subject to such 
threats.’ 


In order to help protect Americans’ privacy, we recommend that Congress limit the 
retention period for queries to the E-Verily system to three to six months, unless it is retained as 
part of an ongoing compliance investigation or as part of an effort to cure a non-confirmation. 
This is a reasonable retention limitation for information necessary to verify employment. By 
comparison, infonnation in the National Directory of New Hires, which is used on an ongoing 
basis to allow states to enforce child support obligations, is deleted after either 12 or 24 months.* 
The current retention period for E-Verify (set by regulation) is an astonishing 10 years. 

Deadbeat dads have greater privacy protections than American workers. 


II. Data Errors Will Injure Lawful W'orkers by Delaying Start Dates or Denying 

Employment Altogether and May Lead to Discrimination 

Recent government reports acknowledge that huge numbers of SSA and DHS files 
contain erroneous data that would cause “tentative non-confirmation” (TNC) of otherwise work- 
eligible employees and, in some cases, denial of their right to work altogether. CIS reported that 
2.6%, or over 21 1,000 workers, received a TNC and, according to the Westate report, about 
0.8% of these TNCs are erroneous.^ Since only 0.3% of those mistaken TNCs were resolved, 
approximately 0.5%, or 80.000 legal workers, were improperly denied the right to work due to 
faults in the system If E-Verify becomes mandatory under H.R. 2164, at least 1.2 million 
workers would have to correct their records at SSA or DHS. 

Correcting a record or contesting a determination is a difficult and in some cases 
impossible task. Sometimes a worker doesn’t have the time or never learns they have the right to 
contest their detenni nations and seek different employment. Studies from cities and states where 
E-Verify has been implemented has shown this, with disastrous consequences. A survey of 376 
immigrant workers in Arizona (where use of E-Verify is required) found that 33.5% were fired 
immediately after receiving a TNC and never given chance to correct errors in the system. 
Furthermore, not one of those workers was notified by the employer, as required in the 


^ GAO. Federal Agencie.s Have Taken Steps to Improve F-Verify, hut Significant Challenges Rentaitt p. 24 
The breech last week at the Dallas based marketing firm Epsilon wliich revealed millions of Americans names and 
email addresses was only the most recent example of this trend. 

The data retention lirnilaiion for the National Dirccloiy of New Hires is governed by 42 U . S.C. jJ6.S3 (i). 

^ Westat Report. Findings of the E-Verify Program Evaluation^ can be found at: http://wwrv.uscis.gov/USCIS/'E- 
Vcrirv..-E-V e rirv.''Fin3 l%20 E-Vcrirv%20RciX)n%20l2-164)9 2.ndr 

' ” National Immigration Law' Center. Expanding E-Verijy Will Undermine Job Growth and Cripple Small 
Businesses. Janu.ary 2011. 
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memorandum of understanding (MOU)that all employers sign with DHS before using the 
program, that he or she had the right to appeal the E-Verify finding." 

Some workers are never able to resolve an error. For example, Jessica St. Pienre, a U S. 
citizen telecommunications worker in Florida, was initially hired for a position. However she 
was never able to start work due to an E-Verify error. Despite her pleas to government officials, 
she was unemployed for several months and eventually had to take a lower paying job. 

H.R. 2164 is likely to worsen this problem because it mandates E-Verify checks by 
almost all employers throughout the U. S. before a worker may be hired. This new process 
would virtually guarantee that anyone who has a TNC will not be offered a job. What employer 
would take a chance on a worker who has a problem with his or her record? Even worse, that 
employer might not even tell an applicant why he or she didn't receive the job. Workers could 
very likely lose multiple job opportunities before they discover their infonmation is incorrect in 
E-Verify. 

These error rates are caused by a variety of factors. First, women or men who changed 
their names at marriage, divorce or re-marriage may have inconsistent files or may have never 
informed either SSA or DHS of name changes. Second, simple key stroke or misspelling errors 
contribute to the volume of erroneous data. Third, individuals with naming conventions that 
differ from those in the Western world may have had their names anglicized, transcribed 
improperly, or inverted. The GAO predicted that if E-Verify were made mandatory for new 
hires nationwide, approximately 164,000 citizens per year would receive a TNC just for name- 
change related issues. It would be even more damaging if applied not just to new hires, but to 
existing workers as well. 

The high number of error rates occurring among certain cultural groups can lead to an 
appearance of discrimination in the employment process. Five out of 25 employers 
acknowledged to GAO that TNCs were more likely to occur with Hispanic employees having 
hyphenated or multiple surnames. Additionally the TNC rate for employees who were 
eventually authorized to work was approximately 20 times higher for foreign-bom employees 
than for U.S.-born employees from April through June of 2008.'^ These striking disparities 
could easily lead employees to believe they were being judged on more than just their 
credentials. Moreover, employers may shy away from hiring non-native-born individuals or 
those with foreign names because of a fear they would be harder to clear through the system. 

III. Pending Legislative Proposals Lack Meaningful Due Process Protections for Lawful 

Workers Injured by Data Errors 


' ' Caroline tsiuics, Sanctioning Arizona: The Hidden Impacts of Arizona's Employer Sanctions Law (American 
Friends Service Conmiittee, 2009). wvw.afsc.org/tiicsQii/tH.ra,'GetDocumeiitActiQii/i/74700 . 

" Written Slatcmcnt of Jessica St. Pierre, "E-Verify Fresen-ing Jobs for American Workers" Ikwse Committee on 
the Judiciary Subcommittee on Immigration Policy and Enforcement Hearing, Febniaiy 10, 2011. 

" GAO. Federal Agencies Have I'aken Steps to Improve E-Verify, hut Significanl Challenges Remain, p.l9. 

"id. p. 20. 

" Id, p. 40 


5 



31 


Workers injured by data errors need a way to resolve data errors quickly and permanently 
so they do not become presumptively unemployable. Workers face two distinct challenges. The 
first is to learn that there are errors in their records and the second is the lack of fundamental due 
process protections in resolving those errors. 

Self-Check 

We commend CIS for beginning the process of creating a self-check system that allows 
workers to check on their E-Verify data. It is a fundamental privacy principle that individuals 
should have access to their own information in order to assure its completeness and correctness. 
However, this self-check process is still in its infancy and has only been rolled out on a limited 
basis. 


We have some specific concerns about how the self-check program will be implemented. 
First of all, self-check is a tool for allowing workers to correct their records. It must not be used 
as a pre-screening tool. If employers imposed a self-check requirement - effectively serving as 
an E-Verify pre-screening tool - they would shift the cost from the employer to the employee. In 
keeping with the statistics cited above, such costs would fall disproportionately on members of 
minority classes. This would undermine the anti-discrimination provisions built into the system 
to ensure that authorized workers are able to contest TNCs and document their eligibility to 
work. 


Second, the system must protect the privacy of both employers and employees. 
Considering high rates of identity fraud associated with the E-Verify system, it is no surprise that 
individuals are very concerned about the retention of their personal information in a database to 
which more and more people are gaining access. There must be clearly defined limits in regard 
to potential sharing of personal information. 

Third, there must be an option for self-check access to people without credit histories. If 
self-check relies on background check information, then it will be unavailable to populations of 
foreign nationals who have only recently arrived in the U.S. and have not yet developed a credit 
history. This would include some of those with the most complicated immigration situations 
such as refugees, asylum seekers, and people with temporary protected status.*^ 

Due Process Protections 

More significantly, senior officials in the DHS Privacy Office have said that individuals 
face formidable challenges in correcting inaccurate or inconsistent information including in some 
cases requiring the filing of Privacy Act notices in order to access their own information. The 
Office of Special Counsel for Immigration-Related Unfair Employment Practices and DHS 
Office of Civil Rights and Civil Liberties have both said that employees have expressed 
difficulty in understanding the TNC notification letters and the process for correcting errors. 
Moreover, as of 2009 the average response time for Privacy Act requests was a staggering 104 


The American Tmmigralion Lawyers Association. E-Verijy Self Check Program. November 29, 2010 


6 



32 


days.” This is time that an employee would be unable to work under a mandatory E-Verify 
system. Congress must prevent the creation of a new employment blacklist - a “No-Work Lisf’ 
- that will consist of would-be employees who are blocked from working because of data errors 
and government red tape. 

The only remedy for this problem provided in H.R. 2164 is the Federal Tort Claims Act 
(FTCA). The FTCA falls short and does not provide an adequate procedure for the hundreds of 
thousands who would be impacted unfairly by the imposition of a mandatory E-Verify 
procedure. The U.S. Court of Claims reported an extensive backlog of cases and requires a 
worker to exhaust a six-month long waiting period before filing suit. During the pendency of the 
FTCA administrative procedure and lawsuit, the worker would be barred from working. 

The best current model for due process protections can be found in Title II of the 
‘Comprehensive Immigration Reform for America’s Security and Prosperity Act of 2009 - H R. 
4321 from the 1 1 1‘'’ Congress. This provision would have created worker protections for both 
tentative and final non-confirmations, allowed workers to recover lost wages when a government 
error cost them a job, limited retention of personal infonnation, and created accuracy 
requirements for the system. 

IV. Government Agencies are Unprepared to Implement a Mandatory Employment 

Eligibility Prescreening System 

As government reports evaluating E-Verify have repeatedly made clear, both SSA and 
DHS are woefully unprepared to implement a mandatory employment eligibility pre-screening 
system. The most recent GAO report expressed concerns over how CIS has estimated the cost of 
E-Verify. It found that the estimates do not reliably depict current E-Verify cost and resource 
needs for mandatory implementation and that they fail to fully assess the extent to which their 
workload costs could increase in the future.'* In order to implement such a system, both 
agencies would need to hire hundreds of new, full-time employees and train staff at every SSA 
field office. DHS has an enormous backlog of unanswered Freedom of Information Act (FOIA) 
requests from lawful immigrants seeking their immigration files. Those files, many of which are 
decades old, are the original source of numerous data errors. If DHS cannot respond to pending 
information requests in a timely fashion now, how much worse will the problem be when lawful 
immigrants, including naturalized citizens, lawful permanent residents, and visa holders need the 
documents immediately to start their next jobs? Consequently, DHS would need to hire 
hundreds more employees to respond to these FOIAs. 

Businesses seeking to comply with any newly imposed system would also put additional 
strain on these government agencies. Problems can be anticipated in attempting to respond to 
employers’ requests and in establishing connectivity for businesses located in remote regions or 
that do not have ready access to phones or the internet. These agency deficiencies will surely 
wreak havoc on independent contractors and the spot labor market for short-term employment. 


^ Dcparlincnl ofHoincland Sccurily, 2(H)9 Annual Freedom of Infonnalion Ael Rcporl lo (he Alloniey General of 
tile United States 

Peck, Amy, Lcilesl Report on F-l 'erify: the Good, the Bad, and the Unresolved, January 20, 20 1 1 
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Scaling up the existing software platform for E-Verify to respond to the enormous task of 
verifying the entire national workforce is likely to be a very difficult task. It makes little sense to 
adopt a system that is pre-destined to cause chaos within these agencies, not to mention the lives 
of the thousands of Americans wrongfully impacted. 


V. CIS has Not Been Able to Achieve a Sufficient Degree of Employer Compliance in 

Order to Protect Worker’s Rights 

Despite the fact that CIS has more than doubled the number of staff tasked with 
monitoring employers’ use of E-Verify since 2008, it still does not have the means to effectively 
identify and address employer misuse or abuse of the system. A recent report from the SSA 
Office of the Inspector General (OIG) found that SSA itself had failed to comply with many of 
regulations put in place to protect employees. The agency failed to confinn the employment of 
19% of the 9,3 1 1 new SSA employees hired for fiscal year 2008. Of those who were processed, 
SSA did not comply with the 3-day time requirement for verifying eligibility. The OIG also 
found that SSA verified the employment eligibility of 26 employees who were not new hires but 
had sought new positions within the agency, 3 1 volunteers who were not federal employees, and 
18 job applicants whom SSA did not hire.'’ If the government is unable to maintain compliance 
within its own agencies, we cannot expect private businesses to follow the regulations put in 
place to protect workers. 

Employer misuse has resulted in discrimination and anti-worker behavior in the past and 
there is no reason to suggest that pattern will change with a new verification system in place. 
From the inception of E-'Verify, the GAO and DHS studies have repeatedly documented various 
types of misuse. The CIS’s Westat report also confirmed the fact that many employers were 
engaging in prohibited activity. Of the employers they contacted, they found that 1 7. 1 % 
admitted to restricting work assignments until authorization was confirmed; 1 5.4% reported 
delaying training until employment authorization was confirmed; and 2.4% reported reducing 
pay during the verification process. 

If Congress imposes a mandatory system, it will need to create effective enforcement 
mechanisms that prevent the system from being a tool for discrimination in hiring. Such 
discriminatory actions will be difficult to prevent and even more difficult to correct. Congress 
should ask: how will the government educate employers and prevent misuse of E-Verify or any 
similar system? 

Biometric National ID System 

In response to concerns about the E-Verify system, some have suggested using biometric 
identification and H.R. 21 64 contains a biometric verification pilot program.'"' Such a program 


Social Securin' Adniinistratioa Office of tlie Inspector General, Tlw Social Security Administration 's 
Implementation of the E-Verify Program for New Hires. A4)3-t)9-29154, January 6, 2010. 

A biometric is a physical cliaracteristic of an individual that can be used to uniquely identify' tliem. Conniion 
examples include fingcrpriius, DNA and facial cliaraclcrislics. 



34 


would take the country down a dangerous path that would ultimately have enormous negative 
implications for privacy, civil liberties and due process. 

I. A Biometric National ID System Will Create a Hugely Expensive New Federal 

Bureaucracy and Will Not Stop Unauthorized Employment 

In order to understand the practical problems with national ID, it is necessary to 
understand how the system would work. The key to a biometric system is the verification of the 
individual. In other words, an individual must visit a government agency and must present 
documents such as a birth certificate or other photo ID to prove his or her identity. The agency 
must then fingerprint the person (or link to some other biometric) and place the print in a 
database. The agency might also place the biometric on an identification card. H.R. 2164 
contemplates private sector “enrollment providers” would play this role. If mandated for all 
workers, such a process would create a quintessential national ID system because it would be 
nationwide, it would identify everyone in the country, and it would be necessary to obtain a 
benefit (in this case the right to work). 

The closest current analogy to this system is a trip to the Department of Motor Vehicles 
to obtain a drivers’ license. The federalizing of that system (without the addition of a new 
biometric) under the Real ID Act was estimated to cost more than $23 billion if carried out to 
completion, though 24 states have rejected the plan, putting its completion in grave doubt.^' The 
cost to build such a system from scratch would be even more staggering. It would involve new 
government offices across the country, tens of thousands of new federal employees and the 
construction of huge new information technology systems. Every worker would have to wait in 
long lines, secure the documents necessary to prove identity, and deal with the inevitable 
government mistakes. Imagine the red tape necessary to provide documentation for 150 million 
U.S. workers. It is far beyond the capacity of any existing federal agency. 

These problems are not hypothetical. After spending billions, the United Kingdom 
effectively abandoned its efforts to create a biometric national ID card, making it voluntary. 
Dogged by public opposition, data privacy concerns, and extensive technical problems, the 
program has been an embarrassment for the British government. 

II. A Biometric National ID System Will Not Prevent Unauthorized Employment 

Despite a popular assumption to the contrary, a biometric national ID system would 
largely fail to solve the problem of undocumented immigration. Security systems must be 
judged not by their successes, but rather by their failures. After enduring a host of bureaucratic 
hassles and costs, most Americans would likely be able to enroll in the biometric system. But 
that does not make the system a success - those workers were already working lawfully. The 
system only succeeds if it keeps the undocumented workers in this country from securing 
employment and a biometric national ID system is unlikely to do that. 

The first and most obvious failure is that this system would do nothing about employers 
who opt out of the system altogether (work “off the books”). Already, by some reports, more 


-'72 Fed. Reg. 10820. 



35 


than 12 million undocumented immigrants are working in the United States. Many of these 
workers are part of the black market, cash wage economy. Unscrupulous employers who rely on 
below-market labor costs will continue to flout the imposition of a mandatory employment 
eligibility pre-screening system and biometric national ID. These unscrupulous employers will 
game the system by running only a small percentage of employees through the system or by 
ignoring the system altogether. In the absence of enforcement by agencies that lack resources to 
do so, employers will learn there is little risk to gaming the system and breaking the law. 

Law abiding employers, however, will be forced to deal with the hassle and 
inconvenience of signing up for E-Verify and a biometric system. Then they’ll be forced to 
watch and wait when they are blocked from putting lawful employees to work on the planned 
date due to system inaccuracies or other malfunctions. The inevitable result will be more, not 
fewer, employers deciding to pay cash wages to undocumented workers. Similarly, cash wage 
jobs will become attractive to workers who have seemingly intractable data errors. Instead of 
reducing the number of employed undocumented workers, this system will create a new subclass 
of employee - the lawful yet undocumented worker. 

Additional failures wnll come when the worker is initially processed through the system. 
Crooked insiders will always exist and be willing to sell authentic documents with fraudulent 
information.^^ Undocumented immigrants will be able to contact these crooked insiders though 
the same criminals whom they hired to sneak them into the United States. Securing 
identification will simply be added to the cost of the border crossing. 

Since 2004, more than 260 million records containing the personal information of 
Americans have been wrongly dlsclosed.^^ Many individuals’ personal information, including 
social security numbers, are already in the hands of thieves. There is nothing to prevent a 
criminal from obtaining fraudulent access to E-Verify (pretending to be a legitimate employer), 
verifying that a worker is not already registered in the system and sending an undocumented 
worker to get a valid biometric using someone else’s information. 

Additional problems inherent in any biometric will materialize both when an individual is 
enrolled, and at the worksite. For example, according to independent experts there are a number 
of problems that prevent proper collection and reading of fingerprints, including: 

• Cold finger 

• Dry/oily finger 

• High or low humidity 

• Angle of placement 

• Pressure of placement 

• Location of finger on platen (poorly placed core) 

• Cuts to fingerprint; and 

• Manual activity that would mar or affect fingerprints (construction, gardening).^"* 


’’ Center for DemocraCT and Teclinologrr ’’Unlicensed Fraud.” Januai>' 2004 

( ft»\v.cdl.ora/nrivacv.'2(M)4()200dmv.p dr). 

Tnlcnialional Bioinclrics Group. hHD :. /Avvrv.biojnciricaroun.coiiyrcDons.’'Dubl!CV'rcoor(s.bioinc(ric failure. hlnii 
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when these failures occur it will be difficult and time consuming to re-verify the employee. 
Running the print through the system again may not be effective, especially if the print has been 
worn or marred. Returning to the biometric office for confirmation of the print is not likely to be 
a viable solution because it creates another potential for fraud; the person who goes to the 
biometric office may not be the person who is actually applying for the job. These are complex 
security problems without easy solutions. 

There would also be mounting pressure to “fix” many of these problems with more 
databases filled with more identifying information such as birth certificates or DNA in an 
attempt to identify individuals earlier and more completely. This would mean more cost, more 
bureaucracy, and less privacy. From a practical point of view, a biometric system is the worst of 
both worlds. It puts enormous burdens on those already obeying the law while leaving enough 
loopholes so that lawbreakers will slip through. 

III. A Biometric National ID System Will Trammel Privacy and Civil Liberties 

The creation of a biometric national ID would irreparably damage the fabric of American 
life. Our society is built on privacy, the assumption that as long as we obey the law, we are all 
free to go where we want and do what we want - embrace any type of political, social or 
economic behavior we choose. Historically, national ID systems have been a primary tool of 
social control. It is with good reason that the catchphrase “your papers, please” is strongly 
associated with dictatorships and other repressive regimes. As Atnericans, we have the right to 
pursue our personal choices all without the govermnent (or the private sector) looldng over our 
shoulders monitoring our behavior. This degree of persona! freedom is one of the keys to 
America’s success as a nation. It allows us to be creative, enables us to pursue our 
entrepreneurial interests, and validates our democratic instincts to challenge any authority that 
may be unjust. 

A biometric national ID system would turn those assumptions upside down. A person’s 
ability to participate in a fundamental aspect of American life - the right to work - would 
become contingent upon government approval. Moreover, such a system will almost certainly 
be expanded. In the most recent attempt to create a national ID though a state driver’s license 
system called Real ID, at the outset the law only controlled access to federal facilities and air 
travel. Congressional proposals quickly circulated to expand its use to such sweeping purposes 
as voting, obtaining Medicaid and other benefits, and traveling on interstate buses and trains.^’ 
Under a national ID system, every American would need a permission slip simply to take part in 
the civic and economic life of the country. 

The danger of a national ID system is greatly exacerbated by the huge strides that 
information technology (“IT”) has made in recent decades. There is an enormous and ever- 
increasing amount of data being collected about Americans today. Grocery stores, for example, 
use “loyalty cards” to keep detailed records of purchases, while Amazon keeps records of the 
books Americans read and airlines keep track of where they fly. Congress has acknowledged 


See. e.ti. H.R. 1645, tlie Securin' Tliiough Regularized Immigmtion and a Vibrant Economy Act of 2007 (1 lO”’ 
Congress). 
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these practices and has held numerous hearings to discuss the issues of online privacy 7'^' A 
biometric national ID system would add to these problems by helping to consolidate this data. 

The pilot program under H. 2164 actually exacerbates this problem by relying on commercial 
databases as part of the verification programs and integrating it with government information 
from SSA and DHS. 

The sordid history of national ID systems combined with the possibilities of modern IT 
paint a chilling picture. These problems cannot be solved by regulation or by tinkering around 
with different types of biometrics. Instead, the entire unworkable system must be rejected so that 
it does not intolerably impinge on American’s rights and freedoms. 

VI. Conclusion: Congress Must Not Enact a Mandatory Employment Eligibility Pre- 

Screening System or Pilot Biometric Database 

The goal of E-Verify is to reduce the number of unauthorized workers in the United 
States. Unfortunately, its success rate is extremely low. According to the CIS’s Westat report, 
the inaccuracy rate for unauthorized workers is approximately 54 percent. According to the 
government’s own reports, E-Verifv is fulfilling its intended niirnose less than half the time 
In addition, experience in Arizona shows that many employers are failing to comply in spite of 
the state mandate. Therefore, while E-Verify continues to burden employers, cost the 
government billions of taxpayer dollars, and deny Americans’ their right to work — all the while 
potentially subjecting them to discrimination — it is not even adequately performing its core 
function. 

The ACLU urges the Subcommittee to reject imposition of a mandatory electronic 
employment eligibility pre-screening system and the use of any biometric system. Each would 
cause great harm to employers across the country and to lawful workers and their families while 
doing little to dissuade undocumented workers. The likelihood for hann is great and the prospect 
for gain has so far proved illusory. 


Behavioral Achertisin^: Induslry Praclices and Consumers’ Expeelalions: Hearing before the U. Subcomm. on 
Communications, Technology' and the Internet of the H Comm, on Energy^ and Commerce, and the H. Subcomm. on 
Commerce, Trade, and Consumer Protection of the TT. Comm, on Energy and Commerce. 1 1 1 ih Cong. (2009); The 
Stale of Online Consumer Privacy: Hearing before the S. Commerce, Science and 'Transportation Committee. 1 1 2*^' 
Cong. (2011). 

2009 Wcstai Report ai 1 18. 
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June 15, 2011 

The Honorable Elton Gallegly 
Chair, House Subcommittee on Immigration 
Policy and Enforcement 
U.S. House of Representatives 
Washington, DC 20515 


The Honorable Zoe Lofgren 
Ranking Member, House Subcommittee on 
Immigration Policy and Enforcement 
U.S. House of Representatives 
Washington. DC 20515 


Dear Chairman Gallegly and Ranking Member Lofgren: 

As leaders of the Asian American and Pacific Islander (AAPI) community, we write to express 
our opposition to a mandatory E-Verify program. Unless our immigration system is reformed, 
expanding E-verify will weaken our already fragile economy. Expanding E-Verify will have a 
harmful impact on AAPI workers and business owners. 

If E-Verify is made mandatory, a disproportionate number of AAPIs - including citizens 
and green card holders - will be misidentified and have their jobs jeopardized. A 2009 
government-funded report found the error rate for foreign-bom workers was 20 times higher than 
that of U.S. -bom workers.* Throughout the U.S., more than 8 million AAPIs are foreign bom.^ 
Tire E-Verify program is of particular concern for tire Limited English Proficient members of our 
community. The already confusing program will be impossible to navigate for the nearly 50% of 
the AAPI community who speak English less than very well.* 

E-Verify promotes discrimination against AAPIs, as under-trained employers may assume 
a worker is undocumented and fire or not hire the worker at all. Employer noncompliance 
with the E-Verify pilot program’s rules was “substantial,”'* where: 1) employers engaged in 
prohibited practices such as pre-employment screening, 2) took adverse employnnent actions 
based on tentative non-confirmation notices, and 3) failed to infonn employees of their rights. 
Furtliermore. the U.S. General Accountability Office reports tliat USCIS is limited in its ability 
to identify and prevent its misuse, with little or no authority to impose penalties.* 

E-Verify also increases regulatory burdens on employers, particularly small business 
owners. AAPIs own more than 1.5 million small businesses in tire U.S., with receipts of $507.6 
billion.*’ E- Verify requires compliance training and capable infrastracture for electronic 
submission and subsequent work verification, taking away time and resources from employers 
that may not have an infrastructure in place. 

Resolving tentative and false non-confirmations remains especially challenging for employees 
and employers. Workers with errors in their records often have to take unpaid time off to follow 
up with tire Social Security Administration (SSA) or the Department of Homeland Security, 
whose databases the program employs. Members of the American Council on International 
Personnel reported that corrections at SSA usually take in excess of 90 days, a wait of 4 or more 
hours per trip, and frequent trips to SSA to get their records corrected.* Uiis greatly decreases tire 
productivity of the workers and employers alike. 
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Lastly, the U.S. cannot afford to divert scarce governmental and financial resources 
towards funding this deeply flawed program. According to the U.S. Congressional Budget 
Office, implementing a mandatory E-Verify program (without legalizing the current 
undocumented population) would force employers and workers to resort to tire black market, 
outside of the tax system. This would decrease federal revenue by more than $17.3 billion over 
ten years.* 

Instead of layering E-Verify on top of a broken immigration system, we need to fix our system 
through broad reform that includes legalizing unauthorized immigrants. This would result in a 
large economic benefit — a cumulative $ 1 .5 trillion in added U.S. gross domestic product over 1 0 
years.’’ Therefore, for the reasons stated, we oppose an expansion of the E-Verify program. 

Respectfully. 

Asian American Action Fund 

Asian American Institute, Member of the Asian American Center for Advancing Justice 
Asian American Justice Center, Member of the Asian American Center for Advancing Justice 
API Equality - LA 

Asian Law Caucus, Member of the Asian American Center for Advancing Justice 
Asian Pacific American Labor Alliance 

Asian Pacific American Legal Center, Member of the Asian American Center for Advancing 
Justice 

Asian & Pacific Islander American Healtli Forum 

Asian Pacific Islanders Community Action Network (APIsCAN) 

Central American Resource Center (CARECEN) 

California Immigrant Policy Center 
Chinese for Affirmative Action 
Desis Rising Up & Moving (DRUM) 

Empowering Pacific Islander Communities (EPIC) 

Family Bridges 

Filipino Advocates for Justice (fonnerly Filipinos for Affirmative Action) 

Kizuna 

Korean American Coalition 

Korean American Resource & Cultural Center 

Koreatown Immigrant Workers Alliance (KIWA) 

Korean Resource Center 
K.W. Lee Center for Leadership 
Life Bridge Journeys 
Liwanag Kultural Center 

National Korean American Service & Education Consortium 

Nikkei for Civil Rights and Redi'ess 

OCA 

O u tdimmigration 

South Asian Americans Leading Together 
Southeast Asian Community Alliance - LA 
Soutli Asian Network 
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Soutlieast Asian Resource Action Center 
Thai Community Development Center (Thai CDC) 
Tongan Community Service Center 
United Sikhs 


^ Westat I'indings of the li-Verify Program l^valuation (December 2009), 210 available at 
hji,j)://wvvwaiSci.s,gov7XISCTS/R-Vcri(v/P.-Vcrirv/Fi!ja]%20F-VcrilV%2(jRci)ori%2.(}12-l6-()9 2.!)di’ . 

^ U.vS. Census Bureau, We Ihe People: Asians in (he Uniied Slales: Census 2000 Special Reports, 20 available at 
lUlp://ww'A-.ccnsus.gov7prod/2004pubs/ceiisr-17.pdl'. 

^ U.S. Census Biu'eau, Language Use and English-Speaking Ability: 2000 (Issued October 2003). 4 available at 
bttp:/ywww.ceiisiis.‘>ov/prod/2003pi.ibs/c2kbr-29,pdf . 

Westat, Findings of the Web Basic Pilot Evaluation (September 2007), xxii available at 
bttD://www.i,iscis.gov/files/ailicie/VVebBasicPilotRprtSept2(X)7.pdf . 

^ Richard M. Staiia, U.S. Government Accountability Office, ’testimony: Employment Verification: Federal 
Agencies Have Improved E-Verify, bul Signiliaini Challenges Remain, 6 available al 

hijD://wvvw.gao.gov/new.iicms/'dl 1 33(}i.pd i~. 

U.S. Census Bureau. Facts for Features: Asian/Pacific American Heritage Month (May 2011). available at 
hnp://vvww-ccriSi{s.go\/newsroom/releascs/ardiives/racjs for fcaiurcs special edijions/cbj ! -ri’06.h(inl . 

' Tyler Moran, Nalional Immigralion Law Cenier, WriKen Slaierncni (o House Commiilee on (be Judiciary, 
SubcornmiKce on Immigralion Policy and Enl'orccmctK. Hearing on: “E -Verily: Preserving Jobs for American 
Workers’’ (Febnuiry 11. 2011). available at http://w'wwMiik,org/'iniinsemphnnntyb'caempverif‘''e-verifv-testimoiiv- 
iiilc-20 1 1-02- 10, pdf (citmg American Council on International Personnel. “Comments on Proposed Rule Published 
at 73 Fed. Reg. 33374 (.Time 12. 2008).” August 11. 2008). 

^ Peter R. (Jrszag. Director. Congressional Budget (Jffice. Letter to Rep. .lohn C3onyers (AprU 4, 2008), available at 
bttD://ww'w^cbo.gov/ftpdocs/91xx/'doc9100/lii'4088itr.pdf . 

Raul Hinpjosa-Ojeda, Universily of California I .os Angeles, Raising ihe Floor for American Workers: 1 he 
Economic Benelils of (’omprehensive Immigralion Relbrrn (January 2010), 10 available al 
x3tp si-vyy anpoliiy *.i 5 .Lite /dcta ult /flles/docs/Hinojosa?620- 

' 2 i\ n m e 20ilic 2 ''Lwm'' ’0li* i 20 \mcrican%2()Workcrs7f:20(}]07j0.pdr . 
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T Lutheran Immigration 
and Refugee Service 


wwwJIrs.org 


Statement of Lutheran Immigration and Refugee Service 

House Judiciary Subcommittee on Immigration Policy and Enforcement 

June 15, 2011 Hearing: H.R. 2164, the “Legal Workforce Act” 

BALTIMORE, June 15, 2011 — Lutheran Immigration and Refugee Service (LIRS) is the 
national organization established by Lutheran churches in the United States to serve uprooted 
people. "Through our extensive work with churches, network partners, refugees and migranls all 
across the country. LIRS sees the increasingly important role that migrants play in the U.S. 
economy, starting up new businesses, revitalizing communities, increasing tax revenues, and 
filling jobs that many Americans are unwilling to perform.'’ said Linda Haitke, LIRS President 
and CEO. ‘The Legal Workforce Act will not accomplish what it promises, will put many 
workers who are legally allowed to work at risk of being fired, and will be burdensome to small 
businesses. Widespread use of E-verify will only be fair and meaningful for our country when it 
protects the rights of workers and is implemented in the context of broader immigration reform.” 

The Legal Workforce Act and E-Verify 

The Legal Workforce Act (H.R. 2164). legislation introduced yesterday, is abroad-reaching bill 
that would impact millions of individuals in the United States - both U.S. citizens and non- 
citizens. Within just three years. H.R. 2164 would require all U.S. businesses to use E-Verify, an 
internet-based employer verification program, including small businesses with as few as one 
employee. 

E-Verify was created in 1997 and is currently implemented by the Department of Homeland 
Security (DHS) in conjunction with the Social Security Administration. Use of E-Verify for new 
hires is required for federal agencies; and some federal contractors and subcontractors must use 
the system for both newly hired workers and employees already working on contract.' Some 
states have also passed legislation that requires E-Verify for new hires. However, for all other 
U.S. employers, E-Verify is voluntary. While program participation continues to increase, only 
three percent of the approximately 7 million U.S. employers - or just over 2.50.000 employers - 
are enrolled.' 

Impact of Mandatory Expansion of E- Verify 

If E-Verify were required for every U.S. business, it would have a broad reaching impact on all 
sectors of our economy. Here are some imponant data points to keep in mind; 


‘ ‘'Kniployer Verificaiion: Federal Agencies Have I'aken Steps to Improve H- Verify, but Signiricani Challenges 
Remain.” Governmeni Accouniabiliiy Office, 2010, hiip://www.gao.gov/new.iiems/dl I I46.pdf 
■ “Chairrmui Smith Introduces Legal Workforce Act,” News Release. Congressman Lttmar Smith, June 14, 2011, 
http://htmarsmlth.house.gov/News/DociimentSingle.aspx?DociimcntII)=2 46558 

National Headquarters: 700 Lig.ht Street, Baltiiriore, Maryland 21 230 » 410-230-2700 • fax: 410-230-2890 » lirs^lirs org 
Legisktive Affaiis Office; 122 C ,Srxee‘, NW, .Smte 125, Washington, D.C. 20001 » 2!,52- 783-7509 * Gx: 202-783-7502 ■> dc®LL-.'=.(3rg 
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Based on cun'ent E-Verify eiTor rates, if all U.S. businesses in the United States were 
required to use E-Verify. it is estimated that more than 770,000 workers would be 
wrongly fired. 

According to the non-partisan Congressional Budget Office, without any other 
accompanying immigration refoixns, mandatory E-Verify would decrease federal 
revenues by more than $ 1 7 billion over a period of ten years as more workers would 
work off the books for businesses that do not pay their fare share of taxes. 

Nearly 75 percent of all U.S. businesses have fewer than ten employees. However, only 
1 2 percent of all employers that use E-Verify are small businesses.'* 

Undocumented workers are estimated to make up between 50 and 75 percent of the U.S. 
agricultural labor force.' If these workers were forced out of their jobs, production costs 
and prices would increase, impacting Americans all over the country. 


These figures should give policymakers caution before rushing ahead with mandatory expansion 
plans. 


E-Verify is Also Problematic for Refugees and Asylees 

E-Verify expansion would also create more obstacles for lawful migrants, some of whom have 
arrived to the United Stales in search of protection, such as refugees and migrants granted 
asylum in the United States (asylees). Federal government data reveals a number of cases of 
refugees and asylees whose employment was temiinated. suspended or was delayed because of 
problems with E-Verify. Here are a few examples:^ 


• DHS issued a Somali refugee in Nebraska with an employment authorization card that 
listed an incorrect birtli date. When the refugee was hired by an employer who uses E- 
Verify. the system could not confirm tlie worker's eligibility. The refugee contested the 
notice. However, the employer did not provide the refugee with the proper way to resolve 
the issue. Because the refugee did not know how to contact the coirect DHS office and, 
thus, did not contact DHS in a timely way, the refugee’s job was terminated. 

• When a Burmese refugee in Texas was hired, his employer incorrectly entered his date of 
birth. Therefore, when the employer tried to confinn the refugee’s work eligibility, the E- 
Verify system issued a tentative non-confirmation. The employer tlien incorrectly 
suspended the employee until they could resolve the issue. To make matters worse, the 
employer did not provide the refugee with the proper letter and contact information to 
follow up with DHS. 

• In Tennessee, an asylee from Guinea was hired by a trucking company. However, the 
company incorrectly listed his information and the system indicated that it could not 
confirm the asylee’ s work authorization. The employer then did not provide him with 
information about how to resolve the issue. 


' According to 1)1 IS-coinmissioned data, about 0.8 percent of workers receive an erroneous tentative 
nonconfirniation and 3 percent are able to correct those errors. Since there are currently about 1 54.287,000 million 
workers in (he United Siaies. nniliiplying the .5 error rale by ihe loial number of workers results iti 77 1 .435 w'orkers 
who w'ould erroneously fired from iheir jobs. 

•'Hndings of Ihe Web-Hased H-Verify Program hvaluaiion,” Wesiai. 2009. ww w'.uscis.gov/USCIS/HVerify/H- 
Veriry/Hnal%20H-Veriry%20keporl%20l2-l6-09_2.pdr 

^ Dan /ak. “Siephen Colbert, iti GOP Pundit Characier. fesiifies on Iinmigratiou in DC.’" The Wa.shiug(on Posi. 
Sepiember 25, 2010, ww'w.washingionposl.com/wf)dyn/ 
coulenl/ariicle/20l0/09/24/Ak20l0092402734.himl 

^ “OSC Interventions: E-Veiify.” Depaitincnl of .Justice, Civil Rights Division, Office of Special Counsel, FY 2009. 
hltp://v.^w^w,jiisticc,gov/c]T/abouT/osc/htin/lelcphonc_intc]Tcntions/ti_c-vciify.php 
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Although all three of tliese individuals were ultimately able to regain their jobs, they all faced 
undue harni, lost wages, and had to take additional steps to navigate a government bureaucracy 
to fix eiTors made by the federal government or their employers. These cases underscore the 
challenges that national expansion of E-Verify would likely create for thousands of work 
authorized non-citizens. 

Mandatory Employer Verification must be Accompanied by Other Reforms 

As the U.S. economy struggles to fully recover, some have suggested that a simple solution to 
solve the country's economic woes would be to force undocumented migrant workers out of their 
jobs by requiring all U.S. businesses to use E-Verify. The United States needs a functional 
employment verification system to ensure U.S. employers hire legal workers, to identify 
unscrupulous employers and to protect all workers. However, while the government should 
continue to improve employer verification programs to reduce their impact on U.S. citizen and 
legal workers, policymakers must keep in mind that there are more than 1 1 million unautliorized 
immigrants in the country with important ties to American communities. 

The success of a mandatory employment verification program will depend on full participation 
by both U.S. employers and workers. However. “H.R. 2164 would drive undocumented workers 
off the books and result in the likely growth of a large underground economy, not to mention 
force undocumented community members even further into a shadowed existence.” said the Rev. 
Gerald Mansholt. Bishop of the Central States Synod of the Evangelical Lutheran Church in 
America. "The bill would have a devastating impact on our communities and economy.” 

To ensure full paiticipation in a national employer verification system. Congress must fix the 
broken U.S. immigration system by including a pathway to earned legal status for undocumented 
workers, protecting families and workers, and ensuring the humane enforcement of immigration 
laws. Absent an immigration overhaul. Congress and the Administration must pursue smart 
policies that protect and create jobs and identify new ways to leverage the contributions of all 
workers in the United States. 

LIRS welcomes refugees and migrants on behalf of tire Evangelical Lutlieran Church in 
America, the Lutheran Church — Missouri Synod and the Latvian Evangelical Lutheran Church 
in America. LIRS is nationally recognized for its leadership advocating with and on behalf of 
refugees, asylum seekers, unaccompanied children, immigrants in detention, families fractured 
by migration and other vulnerable populations, and for providing services to migrants through 
over 60 grassroots legal and social service partners across tire United States. 

If you have any questions about this statement, please feel free to contact Eric B. Sigmon. 
Director for Advocacy at (202) 626-7943 or via email at esigmonig'lirs.or^T . 

To read an employer verification statement from the Rev. Gerald Mansholt. Bishop of the 
Central States Synod of the Evangelical Lutheran Church in America, click here; 
h tip :/7b i t- 1 v/kk i 2 1 w . 


To read an LIRS statement on employer verification, click here; http:.4'bit.h7rn6.N YoF . 
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statement for the Record 

House Subcommittee on Immigration Policy and Enforcement 
“H.R. 2164, the ‘Legal Workforce Act’" 

June 15, 2011 


The National Immigration Forum works to uphold America's tradition as a nation of 
immigrants. The Forum advocates for public policies that reunite families, recognize the 
importance of immigration to our economy and our communities, protect refugees, encourage 
newcomers to become new Americans and promote equal protection under the law. 

We are submitting our views about the subject of this hearing, the "Legal Workforce Act, H.R. 
2164.” 

The National Immigration Forum is opposed to the mandatory use of an electronic work 
authorization verification system absent the refonn of our immigration laws tliat include a 
realistic way of dealing with undocumented workers now liWng and working in the U.S. WiUiout 
immigration reform, we believe such a worker verification system cannot succeed. 

If an electronic work authorization verification system is forced on the estimated 7.7 million 
American employers and 154 million workers in the U. S. without fixing our broken immigration 
system, the results will be disastrous for everyone in our nation and our economy. 

A large percentage of our workforce is without legal status— five percent overall and 
substantiily more in some industries. It is common sense to address the problem holistically, 
by bringing undocumented workers in to the legal system so that companies in industries which 
are very dependent on undocumented workers— agriculture, for example— will not face the 
choice of risking the consequences of non-compliance or moving their operations to other 
countries. 

Whether employers move their workers off the books or off shore, the effect on American 
workers would not be positive. ViTtile supporters of mandatory verification legislation would 
like to portray the legislation as a solution for unemployment among Americans, tlie reality will 
likely be quite different. American workers would either have to compete in a workforce that 
woidd be largely underground, or they would be pul out of a job as their employer moved 
opeintions outside of the U.S. In agriculture, which is very dependent on an undocumented 
workforce, for every job lost in farming, three jobs are lost in related support industries. 

According to the Congressional Budget Office, the imposition of the E-Verify absent immigration 
reform would result in a loss of more than S17 billion in revenue for the government over a 
period of ten years due to the increase in workers who would be working off the books. In 


SO F Straet. NW, Suflfi 300. WMhinfton, DC 2000t > T202-347<XM0P202<3<17O0S€ I www.frrvntCrdionrofMm.org 
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contrast, by focusing on the broken immigration system as a whole and finding real solutions, an 
additional $1.5 trillion of economic activity would be generated owr the same period, according 
to some estimates. Instead of sinking yet more money into the black hole that an enforcement- 
only approach has become, Congress should deal with the immigration problem realistically. 
Additional layers of enforcement bureaucracy cannot shield us from the reality that our broken 
immigraUon system must be fixed. 

The Subcommittee should reject this legislation and instead turn its attention to 
comprehensively fixing the immigration system. Simply trying to enforce the rules of a broken 
system has been, and will continue to be, e-vpensive and ineffective. 
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Anb-Otanution Lca^ ^ 


June IS. 2011 

House Judiciary Subcommiuee on [mmignuion Policy and Enforcement 
U.S. House of Representatives 
Washington. DC 205 IS 

Dear Representative: 

As the Subcommittee on Immigration Policy and Enforcement considers H.R. 5 1 b4. the 
**LegBi Woricforce Act” we arc writing to raise concern about efforts to make the 
Electronic Employment Eligibility Verification Program (E-Veriiy) mandatory and 
permanent. 

As on advocate for both fair immigration policy and mbust border security, ADL 
supports comprehensive reform that will reduce illegal immigration, require 
und^umented immigrants to legalize their status, and replace the hlack market 
smuggling system with a properly regulated, enforceable immigration policy. To this 
end, ADL opposes the piecemeal approach by which a patchwork of measures tbcwics 
solely on enforcement and deportation. In-stcad wc favor a broad systemic lemcdy that 
will redttce illegal immigration by providing a legal flow of foreign labor into the U.S. 
and create a path to legalization fbr many undocumented who arc already living in our 
communities. 

Wc recognize the challenge of enforcing the law while preventing racial and ethnic 
discrimination. Rut the findings of misuse by two government commissions raise 
serious concern that expanding (he E-Verify Program will only foment discrimination 
by prospective employers on a broader scale. Even weil'intentioned employers may 
turn away applicants based on their names, accents, and skin color so as to rtot risk 
being fined. 

ADL is committed to reform that would oddntss the flaws in the current immigration 
system, including preventing the hiring of unauthorized workers. However. E-Verify 
has been problematic and has been plagued by a multitude of problems since its 
inception in 1997. It is known to be error-ridden and can wrongly identify U.S. 
citizens as undocumented und ineligible to work. While the GAO found, in its 
December 2010 report, that the system's accuracy had improved, it also concluded that 
errors persist and that Tentative Non-Confinnalion.s ( TNC) are “nrorc likely to affect 
foreign-bom employees" and "... con lead to the appearance ofdiscriminBlion.'' 
Indeed, the report found that authorized workers who arc foreign-bom are up to twenty 
(20) times more likely than U.S.-born workers to be incorrectly tagged as unauthorized 
to work. 


Wn-DEFAMATION LEAGUE. 605 THIRD AVENUE. NEVtf YORK. NY 1D15S-3S60 212-8a5*7700 FAX 212>867-or79 VWWV AOLORG 



47 


Effectively enforcing the law iind preventing the hiring of undocumenteJ workers arc 
important components of comprehensive immigration reform at the federal level that 
would also address security, business and bumaniuirian interests and needs. tTnly a 
broad, comprelieiisive solution can ensure that cummt and futiue immigration is legal, 
effectively secures our borders, and resmres order to a broken system. 

We very much appreciate the opportunity to provide this input 


Sincerely, 


Deborah M Lauier 
Civil Rights Director 




Suicy RunicU 

Director, Washington Office 
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For Release; June 15, 2011 

Contacts: Maria Machuca, UFW Communications Director, media@ufwpress.com 
Jessica Felix-Romero, Farmworker Justice, 571-275-1249, jromero@farmworkeijustice,org 


Wednesday. June IS 

Rep. Lamar Smith’s Mandatory E-Verify Proposal Leads to 
More Exploitation of Farmworkers 

UFW AND FARMWORKER JUSTICE OPPPOSE E-VERIFY WITHOUT LEGALIZATION 


UFW. Farmworker JvsTicKos' House suBCOMMirrEK hearinCj 


Tlie ‘"Legal Workforce Act,'" a mandatorv’ E-Verify bill introduced by House Judiciaiy- Committee Chaimian 
Lamar Smith (R-Texas), will harm the farmworkers who put food on our tables, according to the United Farni 
Workers and farmworker Justice. The bill would require employers, as well as those recruiting and referring job 
applicants, to check job applicants' immigration status with a government database but would not offer a 
constructive solution to the fact that more than one-half of the nation's seasonal famuvorkers are undocumented. 
The House Subcommittee on Immigration Policy and Enforcement has scheduled a hearing entitled the “Legal 
Workforce Act” on June 15 at 10 a.m. EST in tlie Rayburn House Office Building. 

Despite his claims about the need for E-Verify', Smith's bill contains exceptions for agriculture. The bill delays 
application of E-Verify to agricultural employers for three years; at that point employers would still not be 
required to verify seasonal workers who had worked for them in the past, Tliesc Riles and exceptions would 
lead to further harm. First, under the bill, undocumented fermworkers would feel tied to their employers, and 
would be reluctant to challenge illegal or unfair conduct for fear of losing their job and tlie ability to work, 
Second, the much larger problem is that this bill would allow - indeed, encourage - employers to evade the law 
by using fami labor contractors to hire workers and thus claim that they don't employ any farmworkers. Labor 
contractors arc notorious for violating immigration and labor laws. The expansion of the farm labor contracting 
system will harm the wages and working conditions of all farmworkers, including U.S. workers. 

We expect some members of Congress will respond to E-Verify’ by proposing changes to tlie H-2A agricultural 
guestworkcr program to weaken worker protections and “streamline” the program by removing government 
oversight, and thereby increase the number of guestworkers. Tlic H-2A program is fundamentally flaw ed and 
rife with abuse; more protections for U.S. and foreign workers arc needed, not fewer. In addition, H-2A 
changes would not solve the current challenge in the agricultural labor market; the presence of about one million 
undocumented workers. Undocumented farmworkers should be given an opportunity' to earn legal immigration 
status and help ensure a productive food system. 

‘Instead of pursuing this misguided expansion of E-Verify' and promoting an immigration policy based on an 
easy-to-cxploit farm labor force. Congress must pass the bipartisan AgJOBS bill, negotiated by the UFW and 
the nation's grow ers, which w ould assure a prosperous agricultural sector while imposing the mle of law on all 
parties,'' said Arturo Rodriguez, president of die United Farm Workers. 

“Rep. Smith's proposal would deepen problems in the farm labor force b}' encouraging even more employers to 
use farm labor contractors to avoid obligations under E-Verify. Fann labor contractors are notorious for poor 
wages and w'orking conditions,” said Bruce Goldstein, President of Farmworker Justice. He added, ‘'Tlie 
AgJOBS bill would create a balanced, w orkable and sensible approach.” 


-end- 
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the 

MAIN STREET 

alliance 


Small business owners. Small business values 


June 15, 2011 

Chairman Elton Gallegly Ranking Member Zoe Lofgren 

Subcommittee on Immigration Policy & Enforcement Subcommittee on Immigration Policy & Enforcement 

of the Committee on the Judiciary of the Committee on the Judiciary 

B-553 Rayburn House Office Building B-3S3 Rayburn House Office Building 

Washington, DC 20515 Washington, DC 20515 

Re: June 15 Subcommittee on Immigration Policy & Enforcement hearing on ''E-Verify" 

Dear Chairman Gallegly and Ranking Member Lofgren: 

On behalf of the Main Street Alliance network and small business owners across America, we write to 
express our opposition to a mandatory expansion of the current "E Verify" system to every employer 
in the United States. 


The Main Street Alliance is a national network of small business leaders that creates opportunities for 
Main Street business owners to speak for ourselves on issues that matter to our businesses and our 
local economies. A mandatory E-Verify system would be. quite simply, a direct threat to both. 

The current broken immigration system is failing our businesses, failing our economy, and failing our 
country. That’s something we can all agree on. But a mandatory E-Verify program is not the solution 
Indeed, mandatory E-Vehfy will be bad for small businesses, bad for our employees, bad for the 
economy and bad for the federal budget. 

A recent report from Bloomberg Government indicates that, had the use of E-Verify been mandatory 
last year, it would have cost the nation's employers $2.7 billion. Small businesses would bear the bulk 
of those costs, paying millions of dollars to verify employees’ work eligibility in this time when we're 
trying to stretch every dollar we have to meet payroll, keep people employed, and find ways to grow 
our businesses and create jobs. 

The government's own figures suggest that the errors in a mandatory E-Verify system will cause close 
to 800,000 Americans to lose their jobs incorrectly, and another 3.6 million to spend time correcting 
government mistakes in order to keep them. That’s bad not only for these workers, but also for their 
employers, who will be losing work hours while workers take time off to get their records fixed and, 
in the case of wrongful terminations, losing trained employees. 

These problems will be especially acute for employers who hire naturalized citizens, legal permanent 
residents, and refugees. Research suggests that permanent residents and naturalized citizens are at 
least 10 times (and perhaps as much as 32 times) more likely to by wrongly identified as 
'’unauthorized” by the E-Verify system. In this way, expansion of the E-Verify system will discriminate 
against these workers and the businesses that employ them. 

THe Mdin Street AKiance - 15U V Edmuhd%St. - .Seattle. WA 9Sllk • (6031831-1335 
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Looking at the broader impact of this policy on the economy and the federal budget, estimates 
suggest that mandatory E-Verify will drive a significant portion of economic activity into the 
underground economy, reducing federal tax revenues by $17 billion over a ten year window, 
according to the Congressional Budget Office. This is in addition to the actual costs of implementing 
the law (on the government side) and complying with it (on the business side). In this time of fiscal 
challenges, this is a price we can ill afford. 

We can and must do better - lor our businesses, our economy, and the country's balance sheet. 
What we need is a comprehensive reform of the immigration system, not expansion of a piecemeal 
and flawed program like E-Verify that forces small business owners to act as immigration agents and 
creates new costs both for our businesses and for the country. Comprehensive immigration reform, 
on the other hand, by cutting down on the underground economy and realigning our immigration 
system with economic realities and the needs of employers, could add Sl.B trillion to the nation's 
economy over ten years. That's the kind of policy we need now. 

A vibrant small business sector Is critical to ensuring the vitality of the U.5. economy overall. 
Expanding or mandating E-Verify would do serious harm to small businesses, local economies, and 
the country's fiscal outlook. We strongly urge you to oppose it. 

Sincerely, 

Melanie Collins 
Melanie's Home Childcare 
Falmouth, ME 

MSA National Steering Committee 

ReShonda Young ' 

Alpha Express, Inc 
Waterloo, lA 

MSA National Steering Committee 
Jim Houser 

Hawthorne Auto Clinic 
Portland, OR 

MSA National Steering Committee 

Sue Dinsdale 
Iowa Main Street Alliance 
Des Moines, lA 

Joshua Welter 

Main Street Alliance of Washington 
Seattle, WA 


Kelly C^klin 


Foley-Waite Associates 
Bloomfield, NJ 

MSA National Steering Committee 


Hollis Berendt 
Green Irene 
Greeley, CO 

MSA Nabonal Steering Committee 


Daniel Coates 
Small Business United - 
Queens, NY 


New York 


Dan Lombardi 

Main Street Alliance of Oregon 
Portland, OR 


TtttfMiili' Slrtir! Allmnce - 3518S ftlmuiMlsSl - S«^ttlt. WAYSllli |6Ustt(il i8S5 
WWW malnsirpetalHanct-org - Vilo;*msif>;lfe#lalli.iin <■ arg 
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CHRISTIANS FOR COMPREHENSIVE 

IMMIGRATION REFORM 


statement from Christians for Comprehensive Immigration Reform for submission to the 
Congressional Record, pertaining to the House Judiciary Committee Hearing on Employment 
Verification (E-Verify), Wednesday, June IS, 2011 

As Christians for Comprehensive Immigration Reform (CCIR), a coalition of Christian 
organizations, churches, and leaders who are united in support of comprehensive immigration 
refomi, we wish to express our concern about the recent proposal to mandate the use of the E- 
V'erify program. 

Our Christian faith calls us to seek justice and to advocate for the marginalized of our society 
Therefore, we are deeply troubled by the proliferation of policies that seek to target and 
negatively impact immigrant communities in this country Specifically, we are very concerned 
with the recent efforts to make the flawed online employment verification system, E-Verify, 
mandatory for all businesses in the country We can all agree that our immigration system is 
broken and in dire need of reform However, if we make E-Verify mandatory without first fixing 
interrelated components of our federal immigration system, we will make a bad situation much 
worse. 

With more than 1 1 million undocumented immigrants in the country at this bme. we must 
acknowledge that immigrants are a vital part of our communities and businesses To mandate use 
of the E-Verify system without a method for recognizing these millions of workers would further 
create an underground economy and subject these workers to greater risk of coercion and abuse 
by unscrupulous employers' Furthermore, the program will impose new costs upon employers, 
increase unemployment, and cause a loss of tax revenue as these workers begin to work “olT the 
books’’^ 

Instead of mandating E-Verify with no regard to the consequences, we urge Congress to focus on 
fixing our immigration system and creating pathways for those who wish to live and work here 
legally to do so Instead of tearing apart families and deporting some of America’s hardest 
workers, we should be ensuring that employers are not exploiting immigrants for their own 
profits Instead of narrowing solutions to enforcement-only measures, we should be looking for 
ways to holistically overhaul our immigration system so that the United States can continue to be 
the vibrant and welcoming country it has always been 


^ Findings of the E-Verifv Program Evaluation, Westat, Rockville, MD. Dec. 2009. http://www.uscis.gov/USCIS/E- 
Venfv/E Verifv/Final%20E Verilv%20Report%2012 16 09_2.pdf 

^ Letter to Rep. John Conyers, Chair, Committee on the Judkiary, U.S. House of Representatives, from Peter 
Orstag, Director, Congressional Budget Office, Apr. 4, 2008, www.cbo.gav/ftpdocs/91xx/doc9100/hr40S8ltr.pdf. 





52 


Immigration is a deeply relevant issue for all people in our nation, but for Christians the Bible is 
clear We must care for the marginalized, extend grace, and welcome the stranger among us 
Mandating E-Verify. without first creating efficient methods to allow immigrants the chance to 
work in our country legally, will only lead to further abuses of our immigrant brothers and 
sisters 

It is our prayer that the Obama administration and our national legislators will work to 
implement comprehensive immigration reform that simultaneously respects every person's 
humanity, creates jobs, sustains our economy, and protects the marginalized 


Mr, Gallegly, And I thank the gentleman for his testimony, and 
we will move on with our witnesses, 

Mr, Conyers, Thank you very much, 

Mr, Gallegly, We are very fortunate to have a very distin- 
guished panel of witnesses today. Each of the witnesses’ written 
statements will he entered into the record in its entirety. And I 
would ask the witnesses to make every effort to summarize his or 
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her testimony to 5 minutes in order that we can get into the ques- 
tioning session. And as I said, your entire statement will be made 
a part of the record of the hearing. We provided the lights there 
to kind of give you a guideline to see how the 5 minutes is moving 
along. 

Our witnesses today, the first one is a very good friend of mine 
and colleague of mine from California, Ken Calvert, who represents 
the 44th District. He was first elected to Congress in 1992. Rep 
Calvert is a graduate of San Diego State University, where he re- 
ceived his bachelor of arts degree in economics; a former small 
business owner, employer of 17 years, and currently sits on the 
House Committee on Appropriations. 

Mr. Barry Ruttenberg serves as the 2011 first vice president of 
the board of National Association of Home Builders. He also is 
president of the Barry Ruttenberg & Associates, Incorporated, in 
Florida, which has developed more than 1,000 homes in the 
Gainesville area. He is a graduate of Northwestern University and 
earned his MBA from Harvard University. I won’t hold that 
against you. 

Mr. Craig Miller is the former president and chief executive offi- 
cer of Ruth’s Chris Steakhouse, Incorporated, and was the founder 
and chairman of the Miller Partners Restaurant Solutions. From 
May 2005 to May 2006, Mr. Miller served as chairman of the Na- 
tional Restaurant Association, and he holds a bachelor’s degree 
from the University of Central Florida. 

And our fourth witness, Ms. Tyler Moran, is policy director at the 
National Immigration Law Center, where she coordinates the de- 
velopment and implementation of the center’s policy agenda. Prior 
to being appointed policy director, Ms. Moran directed the National 
Immigration Law Center employment policy work. 

With that, we will start with my friend from California Mr. Cal- 
vert. 

TESTIMONY OF THE HONORABLE KEN CALVERT, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI- 
FORNIA 

Mr. Calvert. Thank you, Mr. Chairman, and I apologize in ad- 
vance if I have to leave. We are having a markup at the present 
time, so I may have to go for a vote before questions. Hopefully I 
will be able to be here for the entire hearing. 

I would like to thank you and my good friend Chairman Gallegly, 
Ranking Member Lofgren, the entire Subcommittee for inviting me 
to testify on the Legal Workforce Act, which would require employ- 
ers to conduct mandatory employment eligibility verification. I 
would like to thank Chairman Smith for the hard work that he and 
his staff have put into the Legal Workforce Act. 

As mentioned, before I came to Congress, I operated several res- 
taurant businesses. I was required by law to hire a legal workforce, 
but there was no tool available to determine if identifying docu- 
mentation presented at the time of employment was fraudulent. As 
someone here who has actually owned a small business and em- 
ployed people, I am somewhat offended to say that I would actively 
illegally — or businessmen in general would go off the books and 
hire people. By the way the illegal element would be involved in 
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doing such a thing is pretty bad. Most small businessmen are hon- 
est people, and they would do the right thing. 

When I first created employment verification in 1996, we wanted 
to build a system that would utilize existing information processes 
that were reliable, fair and simple to use. At that time and still 
today, every employer is required to file an 1-9 form on paper iden- 
tification documents. The solution was simple: Provide employers a 
way to check that a given name and a Social Security number 
match government records. 

Today E-Verify has over 268,000 employers, representing 900,000 
hiring sites. In fiscal year 2011, they have documented more than 
2.9 million queries run through the system. 

The Legal Workforce Act would essentially make E-Verify man- 
datory by requiring the Secretary of the Homeland Security to im- 
plement a verification process for a mandatory employment 
verification. Of the millions run through the computer E-based sys- 
tem — let us get this off the table about this error rate. Of the mil- 
lions run through the E-verification system, 98.3 percent of employ- 
ees are instantly verified, instantly. Individuals who are given a 
tentative nonconfirmation are given 8 business days to contact the 
Social Security Administration or Department of Homeland Secu- 
rity regarding their case. 

Currently 1 percent, 1 percent, of all queried employees choose 
to contest the E-Verify result, and only one-half of them, that is 1/ 
2 of 1 percent, are successful in contesting that the government’s 
information was incorrect. E-Verify is doing its job it was intended 
to do: denying employment to people in the United States not au- 
thorized to work. E-Verify is ready for mandatory use. 

The Legal Workforce Act would phase in mandatory requirement 
over 24 months for most employers, with the exception for agricul- 
tural labor, which will be given 36 months to comply. As a Member 
from an agricultural State, as is the Chairman, I think it is impor- 
tant to ensure our agricultural community has the labor they need. 
I support parallel legislation to provide a workable guest labor pro- 
gram that includes the necessary safeguards to ensure that guest 
workers leave on time. This should be easier to do, because with 
mandatory employment verification, guest workers will not be able 
to secure a legal job in the United States after their seasonal work 
visa expires. 

The Legal Workforce Act also implements worker protections for 
mismatched Social Security numbers and use of multiple Social Se- 
curity numbers. The bill provides a good faith exemption for em- 
ployers who use the program, while increasing the penalties for 
employers who knowingly, knowingly, hire illegal immigrants. 

The Legal Workforce Act is a thoughtful, comprehensive ap- 
proach to mandatory employment verification, and E-Verify is 
ready to fulfill that obligation. America is ready for mandatory em- 
ployment verification. Over 80 percent of Americans support this 
program, as mentioned by the Chairman. Employers are required 
by law to hire a legal workforce, and mandatory E-Verify will en- 
sure they are complying with the law. 

While the legal name of the current program is the basic pilot 
program, the effective brand name is E-Verify. Many businesses 
have incorporated the term “E-Verify” into their business and mar- 
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keting plans. I would strongly suggest we enshrine that name to 
provide clarity and continuity for businesses currently using E- 
Verify. 

E-Verify is an extremely effective program, as we have seen from 
recent actions all over the country. Arizona to Rhode Island, man- 
datory employment verification is quickly becoming a reality. 

As Members of Congress responsible for controlling the border 
and enforcing legal employment, let us build upon what works and 
give the American people what they want, a Eederal law man- 
dating employment verification. 

Thank you, and I will be happy to answer any questions. 

Mr. Gallegly. Thank you, Ken. 

[The prepared statement of Mr. Calvert follows:] 
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TESTIMONY OF CONGRESSMAN KEN CALVERT 


Judiciary Subcommittee on Immigration Policy and Enforcement 
June 15,2011 

Hearing on the “Legal Workforce Acf’ 


1 would like to thank my colleague from California, Chairman Gallegly, Ranking 
Member Lofgren, and the entire subcommittee for inviting me to testify on the Legal 
Workforce Act, which would require employers to conduct mandatory employment 
eligibility verification. I would also like to thank Chairman Smith for the hard work both 
he and his staff have put into the Legal Workforce Act. 

Before I came to Congress, 1 owned and operated several restaurant businesses. I was 
required by law to hire a legal workforce but there was no tool available to deteraiine if 
the identifying documentation presented at the time of employment was fraudulent. 

When 1 first created employment verification in 1996, 1 wanted to build a system that 
would utilize existing information and processes that was reliable, fair and simple to use. 

At that time, and still today, every employer is required to file an 1-9 form based on paper 
identification documents. My solution was simple: provide employers a way to check 
that a given name and Social Security number match government records. Today, the E- 
Verify program has over 268,000 employers representing 900,000 hiring sites. In fiscal 
year 2011, there have been more than 10.9 million queries run through the system. The 
Legal Workforce Act would essentially make E-Verify mandatory by requiring the 
Secretary of Homeland Security to implement a verification process for mandatory 
employment verification. 

Of the millions of queries run through the computer based E-Verify system, 98.3% of 
employees are instantly verified. Individuals who are given a tentative non-confinnation 
are given eight business days to contact SSA or DHS regarding their case. Currently one 
percent of all queried employees choose to contest an E-Verify result and only half of 
them - point five percent - are successful in contesting that the governments information 
was incorrect. E-Verify is doing the job it was intended: denying employment to people 
in the United States not authorized to work. 

E-Verify is ready for mandatory use. The Legal Workforce Act would phase in the 
mandatory requirement over 24 months for most employers with the exception for 
agricultural labor which will have 36 months to comply. As a member from an 
agriculture state, I think it is important to ensure our agriculture community has the labor 
they need. 1 support parallel legislation to provide a workable guest worker program that 
includes the necessary safeguards to ensure that guest workers leave on time. This 
should be easier to do because with mandatory employment verification guest workers 
will not be able to secure a legal job in the U.S. after their seasonal work visa expires. 
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The Legal Workforce Act also implements worker protections for mismatched Social 
Security numbers and use of multiple Social Security numbers. The bill also provides 
good faith exemptions for employers who use the program while increasing the penalties 
for employers who knowingly hire illegal immigrants. 

The Legal Workforce Act is a thoughtful and comprehensive approach to mandatory 
employment verification and E-Verify is ready to fulfill the obligation. America is ready 
for mandatory employment verification: employers are required by law to hire a legal 
workforce, and mandatory E-Verify will ensure that they are complying with the law. 

While the legal name of the current program is “Basic Pilot Program,” the effective brand 
name is E-Verify. Many businesses have incorporated the term “E-Verify” into their 
business and marketing plans. I would strongly suggest that we enshrine the name in law 
to provide clarity and continuity for businesses currently using E-Verify. 

E-Verify is an extremely effective program and as we’ve seen from recent actions all 
over the country, from Arizona to Rhode Island, mandatory employment verification is 
quickly becoming a reality. As Members of Congress responsible for controlling our 
borders and enforcing legal employment, let’s build upon what works and give the 
American people what they want: a federal law mandating employment verification. 

Thank you again for inviting me to testify and 1 welcome any questions you may have. 


Mr. Gallegly. Mr. Ruttenberg. 

TESTIMONY OF BARRY RUTENBERG, FIRST VICE CHAIRMAN 
OF THE BOARD, NATIONAL ASSOCIATION OF HOME BUILDERS 

Mr. Ruttenberg. Thank you, Chairman Gallegly, Ranking Mem- 
ber Lofgren, Chairman Smith and Members of the Subcommittee. 
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Thank you for this opportunity to testify on H.R. 2164, the Legal 
Workforce Act. My name is Barry Rutenberg, and I am the first 
vice chairman of the Board of Directors of the National Association 
of Home Builders. NAHB appreciates the efforts of Chairman 
Smith and the Subcommittee to work proactively to craft E-Verify 
legislation that will be workable for U.S. employers. 

The immigrant community has historically played a vibrant and 
important role in the construction industry, comprising about 21 
percent of our workforce. However, the influx of illegal immigrants 
into the U.S. is a concern, and NAHB members do not support ille- 
gal immigration. Our members do seek workable solutions to effec- 
tive employment verification, such as the legislation being consid- 
ered today which would mandate E-Verify for all employees. 

As Congress considers mandating E-Verify, we want to share 
some of our key concerns. Eirst, the program must continue to 
work on the direct employer/employee relationship, holding every 
employer accountable for the work authorization status of direct 
employees, only those whom they had the power to hire and fire. 
The legislation maintains current law in this regard, and NAHB 
strongly supports that decision. 

Second, the legislation must require all entities who refer work- 
ers to employers, like union hiring halls and day labor centers, to 
also verify workers. We are pleased to note that legislation does 
create that requirement. 

And third, legislation must have a strong preemption clause cre- 
ating one set of Federal rules and preventing State and local gov- 
ernments from creating their own patchwork of differing 
verification requirements. NAHB is pleased to note that the legisla- 
tion includes language to expressly preempt State or local laws re- 
lating to hiring, employment or status verification of unauthorized 
aliens; however, we urge the Subcommittee to provide clarity re- 
garding limits to the States’ use of business licensing laws to en- 
sure that States through licensing do not create a new conflicting 
series of immigration regulations related to enforcement. 

Fourth, a mandatory program must contain a robust safe harbor 
for employers in order to ensure that those who use the system in 
good faith will not be held accountable by DHS or by employees for 
errors in the E-Verify system. The draft legislation provides em- 
ployers with a good faith defense to prosecution and limits employ- 
ees to recourse under the Federal Tort Claims Act. NAHB believe 
that these safe harbors fairly protect employers who are using the 
system in good faith. 

And fifth, any attempt to mandate E-verify must include provi- 
sions to ensure the system is workable for all U.S. employers, in- 
cluding small employers. To that end E-Verify must permit tele- 
phonic access to the system so that employers who do not have 
high-speed Internet access, who do not work in traditional office 
settings can comply. The legislation specifically requires the system 
to operate through toll-free telephone and other toll-free electronic 
media. 

E-Verify should allow employers to begin the worker verification 
process as soon as possible in the hiring process to provide busi- 
nesses with enough time to rectify a tentative nonconfirmation be- 
fore an employee’s start date. This will also prevent instances 
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where an employee has completed training and started working, 
only to be terminated due to the belatedly received final noncon- 
firmation. 

NAHB appreciates that the final legislation provides employers 
with the opportunity to begin the E-Verify process on the date on 
which an offer of employment is extended, and also provides that 
the job offer can be conditioned on final verification of the worker’s 
work authorization. 

A mandatory E-verify system must be phased in based on busi- 
ness size, with larger, better equipped employers first. This will 
provide a test of E-Verify’s ability to handle increased demand and 
provide smaller employers time to learn about the system. 

The draft legislation has a 2-year phase-in based on business 
size. With over 7 million employers being brought into the system 
and the possibility of overload issues occurring, NAHB urges the 
Subcommittee to consider extending the total phase-in time period. 

In conclusion, NAHB recognizes the importance of the employer’s 
role in addressing the illegal immigration issues and looks forward 
to working with you as you move forward on this legislation. While 
mandatory E-Verify must be a first step toward addressing illegal 
immigration issues, it should not be the only step. Congress must 
improve the Nation’s broken immigration and visa system to find 
a better way for workers to legally enter the U.S. Eor employment 
when our economy needs them. 

I appreciate the opportunity to speak with the Subcommittee 
today, and I look forward to any questions. 

Mr. Gallegly. Thank you, Mr. Rutenberg. 

[The prepared statement of Mr. Rutenberg follows:] 
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Chaimian Gallegly, Ranking Member Lofgren, Chaimian Smith and Members of the 
Subcommittee on Immigration Policy and Enforcement, on behalf of the 160,000 members of the 
National Association of Home Builders (NAHB), 1 want to thank you for this opportunity to 
testify today on the potential for a mandatory E-Verify program and the employer community’s 
role in addressing the illegal immigration issue. My name is Barry Rutenberg and I am the First 
Vice Chairman of the Board of the National Association of Home Builders, and a single family 
builder from Gainesville, Florida. 

The immigrant community has throughout our nation’s history played a vibrant and important 
role in the construction industry. Each wave of immigrants — from Irish, to Italian, to Gemian, to 
Hispanic — have been active participants in the industry, often bringing their trade-related 
expertise and skills to enhance the quality of our finished product. Immigrant workers and 
American workers working alongside of one another is not a new development for us, and we are 
proud to say that many immigrants who have come to America and joined our industry have 
been able to develop their skills, start their own industry-related businesses, and get a firm 
foothold in the American middle class. There has always been a significant presence of 
immigrants in the industry, and in 2009 foreign-bom workers accounted for almost 21% of the 
workforce in residential construction nationwide. 

However, the influx of illegal immigrants into the United States is a concern for all business 
owners, and the members of the National Association of Home Builders do not support illegal 
immigration. For many years, NAHB has supported Congressional efforts to examine the illegal 
immigration issue and find ways to appropriately address the problem, and we continue to 
believe that a significant driver of illegal immigration is the broken legal immigration and visa 
system in the United States. 

Perhaps a more immediate and integral part of addressing the problem of illegal immigration is 
investigating the ways in which the employer community can and should be playing an enhanced 
role to ensure that all workers in the United States are work-authorized. Without a doubt, the 
American public has been clear that it believes employers must step forward to be part of the 
solution to the problem. As you know, employers already play a role — and have since 1986 — by 
complying with the 1-9 process, which requires them to review the identity and work 
authorization documents of each new hire. Yet given the numbers of illegal immigrants 
estimated to be in the U S. workforce, it is clear that the 1-9 system is not sufficient to track and 
identify those who are not work-authorized. 

The voluntary Basic Pilot Program, now known as E-Verify, has increasingly become an 
attractive tool for employers to verify work authorization. Given the advancements in everyday 
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technology and the average American’s increasing access to computers, the E-Verify program is 
much more accessible than it was only a few years ago. Yet NAHB, and the employer 
community generally, has often expressed grave concerns about mandating the E-verify program 
for all U.S. employers. Many of those concerns have come from a natural business and 
employer apprehension over increasing the layers of federal bureaucracy, paperwork, and 
regulation of their hiring decisions. Many employer concerns have also been about the question 
of how to successfully mandate E-Verify without addressing issues like the legal flow of future 
workers; but concerns have also frequently been related to the workability and efficiency of an 
E-Verify program that was suddenly expanded from a small, voluntary program to one mandated 
for all U.S. employers. 

As Congress looks into mandating E-Verify, and the Subcommittee works to prepare legislation 
for consideration in the House this year, we hope that you will take into consideration the key 
concerns of NAHB as they relate to ensuring that any mandatory E-Verify program is fair, 
efficient and workable for all ET.S. employers and workers. 

First, NAHB strongly believes that the program must continue to focus on the direct employer- 
employee relationship; holding every U.S. employer accountable for the identity and work 
authorization status of their direct employees. NAHB and the construction industry are not alone 
in their desire to ensure that an employer’s responsibility in the E-Verify system is held to those 
employees whom they actually have the power to hire and fire. Under current law, employers are 
responsible for verification of the identity and work authorization status of their direct employees 
only. And, while employers do not verify the employees of subcontractors, they are precluded 
from knowingly using unauthorized subcontracted workers as a means of circumventing the 
immigration law. The draft legislation maintains current law in this matter, and NAHB strongly 
supports that decision. 

Second, NAHB strongly believes that those entities whose primary purpose is to refer or supply 
workers to employers should also be required to verify the identity and work authorization of 
those workers before they are referred or supplied to an employer, regardless of whether that 
service is done for a fee. Unauthorized workers should not be able to make use of state hiring 
agencies, union hiring halls, and day laborer centers as a facilitating method of gaining 
employment. And, employers should not be put into the difficult position of going through the 
effort and expense of obtaining a worker through one of these entities only to find out after the 
fact that the worker is unauthorized. 

The draft legislation currently under consideration requires that all entities who refer workers 
must also utilize the E-Verify system. NAHB supports this concept, and urges the Subcommittee 
to endorse this effort to make every entity accountable for the verification of workers that they 
refer for employment. 
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Third, NAHB strongly believes that any legislation which mandates the use of E-Verify by all 
U.S. employers must include a strong pre-emption clause, preventing state and local 
governments from creating and enforcing their own versions of verification requirements for 
employers. Many employers have already faced this problem as a number of states and localities 
have adopted E-Verify mandates, each mandating the program in subtlety different ways, 
applicable in differing circumstances, and for different employers. Given the recent Supreme 
Court decision in ('hamher of Commerce v. Whiting, NAHB believes that many states will speed 
up consideration of their own verification laws. The result will be a patchwork quilt effect of 
varying laws which will be of great concern to employers who do not want to be placed into a 
position where compliance with one state’s law could potentially make them non-compliant with 
federal requirements, or the requirements of another state or locality where the employer may 
have operations. 

For this reason NAHB strongly believes that any federal legislation that mandates the use of E- 
Verify must include pre-emption language sufficient to address this issue. If employers are 
going to be required to use the federal E-Verify program, they must be assured there are only one 
set of rules needed for compliance: those established by the federal government that are 
applicable nationwide, and not a series of various conflicting state and local laws. Therefore, 
NAHB is pleased to note that the draft legislation includes language that would preempt any 
“State or local law, ordinance policy or rule. . . .relate[d] to the hiring, continued employment, or 
status verification for employment eligibility purposes of unauthorized aliens.” 

We note in addition, however, that the language goes further to allow states and localities to use 
their authority over business licensing and similar laws to penalize employers who do not 
comply with this legislation. On the surface, this seems to be a reasonable use of state authority 
in the mandated federal program. However, we are concerned this language could open the door 
for every state to develop its own enforcement programs and requirements. There could be 
potential for finding ourselves in the same position we are in now: with a patchwork quilt of 
differing state-level enforcement regulations of the federal mandate, all related to business 
licensing. We look forward to working with the Subcommittee to ensure that the role of the 
states in this pre-emption language is clear. 

Fourth, NAHB strongly believes that any mandatory federal E-Verify program must contain a 
robust safe harbor for employers in order to ensure that those who use the system in good faith 
will not be held accountable by the Department of Homeland Security, or by the employer’s 
workers, for errors in the E-Verify system. While the agencies have worked aggressively over 
the past few years to minimize the error rates in the E-Verify system, NAHB believes that 
universal use of E-Verify by all employers will necessarily lead to a significant increase in errors 
as more and more workers are run through the system, testing the limits of its capacity. It is 
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vitally important that employers are assured that their good faith efforts to comply will provide 
them with a safe harbor from prosecution by DHS, or from a discrimination lawsuit by an 
employee, if mistalres are made due to system error. An employer who hires a worker who has 
cleared E-Verify, and who later turns out to be unauthorized, or who terminates an actually legal 
worker that E-Verify says is unauthorized should not be penalized because the federal database 
was wrong. 

The draft legislation appears to address NAHB’s concerns with these issues by providing 
employers with a good faith defense, and by limiting recourse for workers who believe they were 
unfairly terminated due to a database error to action under the Fecl^ral Tort Claims Act. NAHB 
believes that this safe harbor provides a balance that fairly protects ‘good actor’ employers who 
are using the system in good faith, and any workers unfairly terminated due to system error. 

Tangential to NAHB member concerns about a robust safe harbor is one of the most significant 
and biggest criticisms of the E-Verify program — and one that is not easily fixed: the issue of 
identity theft. Under the law, employers are required to use the “reasonable person tesf ’ when 
reviewing identity and work authorization documents. When a new hire presents documents that 
would to a reasonable person appear to be genuine documents, an employer must accept them, 
and the employer may not demand additional documents to test their validity. 

However, E-Verify as it is currently structured can only confirm work authorization based on 
those documents that are presented. E-Verify cannot confirm whether the person presenting these 
documents is in fact the same person represented in the documents. The issue of identity fraud 
must be better addressed by Congress to ensure that a mandated, universally-used E-Verify 
system is not rendered useless by a resultant upswing in the utilization of false documents that 
reflect information gleaned from the stolen identities of U.S. citizens and other authorized 
workers. This is further reason why NAHB members feel so strongly about having an effective 
safe harbor in any new legislation. Until E-Verify is a system that can detect cases of fraud, 
employers who use E-Verify should not be held accountable for unauthorized workers who have 
cleared the system because of identity theft. 

The draft legislation addresses this issue by creating a system that allows for better coordination 
and understanding on the part of the government in circumstances where identities are being 
used multiple times with multiple employers. The legislation also establishes a biometric 
employment eligibility verification pilot program. While NAHB has not formed an opinion as to 
the sufficiency of these specific efforts, we do strongly support the efforts of the drafters to 
address the issue of identity theft. 

Fifth, any attempt to mandate E-Verify must include provisions to ensure that the system is 
workable for all U.S. employers, including small employers. According to NAHB’s most recent 
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membership census, approximately 84% of our members have ten or fewer employees. It is 
vitally important that a mandatory E-Verify system recognize some basic facts: not all U.S. 
employers own computers or are computer savvy, not all U.S. employers conduct business or 
hiring in an office setting, and not all U.S. employers have a human resources or a legal 
department. If E-Verify is mandated, it must work for the smallest U.S. employer, as well as the 
largest. NAHB believes that several key components must be in place in order for the smaller 
employers in our industry to effectively utilize the E-Verify system: 

• E-Verify must permit telephonic access to the system. While more Americans have access to 
computers and smart phones, the government cannot assume that every employer has closed the 
“technology gap” and has a high-speed internet connection. Also, many employers in our 
industry spend most of their days — not at computers — but working out of their pickup trucks or 
on active jobsites. To comply with E-Verify, these employers must have access to the system 
over a telephone. 

The draft legislation specifically provides that the system operate “through a toll-free telephone 
and other toll-free electronic media”. NAEIB appreciates the drafters’ acknowledgement of the 
technological diversity among small businesses. NAHB further appreciates the drafters’ 
acknowledgement that the system should not be operated on a fee-for-use basis. NAHB supports 
establishing a system that is free for employers, given concerns that a fee-based system — that 
charges an employer each time they verify a worker — might encourage some employers to go 
around the system . 

• E-Verify should allow employers to begin the worker verification process as soon as possible in 
the hiring process. Under a mandatory E-Verify system, backlogs of tentative non-confirmations 
may be likely. Employers should have the opportunity to begin the verification process as soon 
as possible, thus allowing businesses enough lead time to handle tentative non-confirmations, to 
ensure these are rectified before the employee’s start date. This will also work to prevent 
instances where an employee has completed training and started critical job functions, only to 
necessarily be terminated at this late date because a final non-confirmation was belatedly 
received. 

The draft legislation clearly creates an expanded opportunity to begin the verification earlier in 
the hiring process by allowing employers to conduct verifications as early as the application 
stage. NAHB appreciates the drafters’ acknowledgement that commencing the verification 
process earlier will help to make a smoother hiring process for both the employer and worker. 
However, we do have some questions about how other requirements in the draft legislation 
would work for employers who choose to verify during the application stage. 
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The draft legislation requires employers to retain copies of the completed verification form for 
five years following the date of “recruiting” the individual. NAHB has concerns that this would 
require employers who verify the work authorization of job applicants to maintain verification 
paperwork for five years on every person who applies for a job, regardless of whether they are 
hired by the company. 

The draft legislation also states that “in no case shall an employer terminate employment of an 
individual” because that individual has received a tentative non-verification (TN V) from the E- 
Verify system. While NAHB supports the concept that an employer should never terminate an 
employee because of a TNV, the draft legislation is silent on whether an employer would have 
the right not to pursue a job applicant who has received a TNV. Would employers be required to 
await final confirmation or non-confirmation for each job applicant before deciding whether they 
want to move forward with an applicant? NAHB looks forward to working with the 
Subcommittee to address and clarify our questions on these issues. 

• A mandatory E-Verify system must be phased in based on business size, ensuring that larger 
employers — who have human resources and legal departments — enter the system first, and then 
gradually bringing in smaller and smaller businesses in future phases. NAHB members, as 
previously stated, typically have ten or fewer employees and their average annual gross receipts 
as a business arejust under $1 million. NAHB remains concerned that mandatory, universal 
E-Verify usage will place strains on system capacity and functionality. Moving the best- 
equipped businesses into the system first will provide a test of E-Verify’s ability to handle 
increased demand, and will ensure the transition to universal use is not short-circuited by a 
systemic failure. A reasonable phase-in period will also provide smaller employers time to learn 
about the new E-Verify requirements and how to use the online or telephonic system. 

The draft legislation provides for a phase in of employers based on size, but one that only 
extends for two years. Given the need to bring over seven million employers into the system, 
and the strong likelihood that the system could become encumbered with a backlog and errors as 
it adjusts to the higher usage, NAHB urges the Subcommittee to consider extending the total 
phase-in time period to at least four years. 

• As for future changes in the E-Verify system (e.g., a future decision by the Secretary to 
eliminate the use of a certain verification document), the government must create a better 
notification system beyond a simple notice in the Federal Register. Small businesses, for the 
most part, have never heard of the Federal Register and do not have ready access to or read the 
Federal Register. There must be a broader effort to inform and educate small businesses about 
changes that are to be made in the program. NAHB urges the Subcommittee to consider 
including in either bill language or report language information on how an employer would be 
notified and educated about future changes beyond a simple Federal Register notification. 
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• It is vitally important that any mandatory E-Verify program’s enforcement component allow 
employers the ability to fix paperwork errors, rather than simply being fined immediately for a 
mistake that was made as part of a good faith effort to comply. Given the fact that most small 
businesses do not have human resources departments, it is essential that these small employers 
be given a fair opportunity to correct paperwork- related errors. 

The draft legislation provides an exemption from penalty for an initial good faith violation and 
also provides that the Secretary of Homeland Security must give employers no less than 30 days 
to correct a paperwork violation if the violation was made in good faith. NAHB strongly 
supports allowing employers who are acting in good faith a 30 day window to fix paperwork 
errors. 

Conclusion 

NAHB recognizes the importance of the employer’s role in addressing the illegal immigration 
issue. Over the years, as more and more states have taken it upon themselves to pass their own 
versions of mandatory E-verify laws, it has become increasingly obvious to our members that a 
single, federal requirement is the best way to address the issue to avoid confusion, and resultant 
compliance failures. Using E-Verify, provided it is fair, efficient, and workable, would greatly 
enhance employers’ ability to detennine who is work-authorized in the United States, thus 
making federal immigration law much more viable and effective. 

NAHB looks forward to working with you as you seek to advance mandatory E-Verify 
legislation, and we hope to play a productive role in not only creating that fair, efficient and 
workable system, but also in doing our part to help address the illegal immigration issue through 
creating an enhanced role for employers in the work authorization program. However, we also 
continue to strongly believe that Congress should not stop in its efforts to address immigration 
issues by only enacting a mandatory E-Verify program. E-Verify may be a first step, but it 
should not be the only step. It is vitally important that Congress continue to work towards a 
revision and improvement of the nation’s broken immigration and visa systems, and to seek a 
pathway for workers to legally enter the United States for employment when the economy needs 
them. 

I appreciate the opportunity to speak with the Subcommittee about our thoughts on the 
possibility of a mandatory E-Verify program, and we look forward to continuing to work with 
you as this issue moves forward. 
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Mr. Miller. Good morning, Ranking Member Lofgren and distin- 
guished Members of the Subcommittee, thank you very much for 
allowing me to testify today. 

Mr. Gallegly. Mr. Rutenberg, could you turn your mic off? 
Thank you very much. 

Mr. Miller. I could run a dishwasher, but these microphones 
sometimes. 

Distinguished Members of the Committee, thank you for allowing 
me to testify today on behalf of the National Restaurant Associa- 
tion on the Legal Workforce Act, which would create a national E- 
Verify mandate. My name is (?raig Miller. I am a lifetime res- 
taurateur that has directly created over 40,000 jobs during my res- 
taurant career. I served as chairman of the board of directors of the 
National Restaurant Association from 2005 to 2006, and I am cur- 
rently serving as a member of the Board’s Jobs and Careers Com- 
mittee, which has policy oversight at the association over employ- 
ment verification issues. 

For many years the National Restaurant Association has pro- 
vided input on the best ways to improve the E-Verify program. 
After reviewing a draft of the Legal Workforce Act, we are pleased 
to see that our concerns are being taken seriously, while so many 
other attempts to move forward without careful consideration of 
the impact of such a mandate on employers could have had dev- 
astating effects. 

As you may know, many of our members and their suppliers 
have been earlier adopters of the voluntary E-Verify program. 
Some owners have been requiring the use of E-Verify by their oper- 
ations back as early as 2006. Our members use the program, and 
the association itself also uses the program and have found E- 
Verify to be both cost-effective and fast in helping guarantee a 
legal authorized workforce. 

I would like to outline some improvements that the Federal E- 
Verify program should have to gain broad support within our in- 
dustry and compare those potential improvements to the version of 
the Legal Workforce Act we have been able to review. 

First, there needs to be one law of the land. Out of frustration. 
States and local communities have responded to the lack of action 
at the Federal level with a patchwork of employment verification 
laws, leaving employers who must deal with a broken legal struc- 
ture exposed to unfair liability and the burden of numerous State 
and local laws. Under this act States and localities are preempted, 
preempted, from legislating different requirements or imposing ad- 
ditional penalties. But they may decide to revoke a business license 
for failure to participate in the program as required under Federal 
law. 

Second, special consideration for small business must be made. 
Smaller employers do not have universal access to high-speed 
Internet connections, are less likely to have human resource staffs 
or legal staffs, and in our industry, unlike others, management 
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does not work at a desk or behind a computer all day. Thus we are 
glad to see that the Legal Workforce Act calls for the creation of 
a toll-free telephonic option for doing E-Verify inquiries and allows, 
but does not mandate, the copying of additional documents. 

Third, to maintain an equal playing field, the association believes 
an E-Verify mandate should be applicable to all employers in our 
industry, all employers. However, we understand that small busi- 
nesses may need more help and more time to adapt. Thus we are 
encouraged by the Legal Workforce Act tiered approach for rolling 
out E-Verify, starting with employers having more than 10,000 em- 
ployees and ending 3 years after enactment with agricultural em- 
ployees. 

As the president and CEO of Ruth’s Chris Steakhouse, I imple- 
mented E-Verify in 2006, and I can tell you it works. 

Fourth, there is a good tool that employers should be allowed to 
use that is unavailable under the current E-Verify framework. Cur- 
rently employers are not allowed to preverify prior to hire. In es- 
sence, a business owner has to hire someone before they can even 
check whether they are legally able to work in this country. The 
association supports the options to check the employment author- 
ization status of job applicants at the time of a job offer. Encour- 
aging job applicants to self-check and allowing them to fix any er- 
rors before they begin employment is a very good approach. 

Fifth, the association supports the inclusion of the strictly vol- 
untary reverification provision, but objects to mandatory 
reverification provisions of the entire workforce. We have been 
using I-9s since the late 1990’s. One of the association’s foremost 
concerns is to ensure that any new E-Verify mandate does not be- 
come overly costly or burdensome for our industry and others. 

Sixth, the employer needs to be able to affirmatively rely on the 
responses to the inquiries into the E-Verification system. With the 
rate of acceptance now well into over 99 percent, as Chairman 
Smith said, employers would like to have the tools to determine in 
real time or near real time the legal status of a prospective em- 
ployee or applicant to work. The association appreciates that, as we 
understand the Legal Workforce Act, 13 days after the initial in- 
quiry there will be a final response for those that do not come back 
as work authorized during the initial inquiry. 

The association agrees that employers who knowingly employ un- 
authorized aliens ought to be prosecuted under the law. Respect for 
the law is very important. The current “knowing” legal standard 
for liability, also found in the Legal Workforce Act, is fair and ob- 
jective and gives employers some degree of certainty regarding 
their responsibilities under the law and should therefore be main- 
tained. Penalties should not be inflexible, and we would urge you 
to incorporate statutory language that allows enforcement agencies 
to mitigate penalties based on the size of the employer and the 
good-faith effort that employers are taking to comply, rather than 
tying to specific, nonnegotiable dollar amounts. 

Eight, the association objects to the expansion of antidiscrimina- 
tion provisions beyond what is found in current law. However, we 
understand that those wrongfully harmed by the system should 
have some mechanism to seek relief. Thus we support the Legal 
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Workforce Act’s provision that allows these wrongfully harmed em- 
ployees to seek relief under the Federal Torts Claims Act. 

Ninth, the Federal Government will need adequate funding to 
maintain and implement an expansion of E-Verify. The cost should 
not be passed on to the employer with fees or inquiries or through 
other mechanisms. This association supports the Legal Workforce 
Act provision that keeps the requirements as in current law where 
an employer does not need to keep copies of driver’s license, Social 
Security cards, et cetera. 

Mr. Gallegly. Mr. Miller. 

Mr. Miller. Part of the government’s effort to roll out E-Verify 
to all employers should be closing loopholes for unauthorized work- 
ers. In the National Restaurant Association’s opinion, notwith- 
standing a few clarifications, a broad Federal E-Verify mandate 
that is both fast and workable for business of every size under 
practical, real-world working conditions. I thank you for the oppor- 
tunity to speak with you today. 

Mr. Gallegly. Thank you, Mr. Miller. 

[The prepared statement of Mr. Miller follows:] 



71 


NATIONAL <r 

RESTAURANT 

ASSOCIATION® 

Statement 
On behalf of the 
National Restaurant Association 


On: The Legal Workforce Act 

To; U S. House of Representatives. Judiciary Subcommittee on 
Immigration Policy and Enforcement 

By; CR/\ig S Miller 

Chair OF the National Restaurant Association (2005-2006) 
Current Member of the Board’s Jobs & Careers Committee 

Date: June 15,201 1 


1300 lirmKt NVV • WAtMlfKITOM OC 700a«-aa«f 

TIL 303 tai i«00 • tOt S3t 943S > WlAW nilTAUNANr OHO 



72 


Statement on: “The Legal Workforce Act” 

By: Craig S. Miller 

On Behalf of the National Restaurant Association 
House Judiciary Subcommittee on Immigration Policy and Enforcement 
2141 Rayburn House Office Building 
June 15, 2011 

Good Morning Chairman Gallegly, Ranldng Member Lofgren, and distinguished 
members of the Subcommittee. Thank you for allowing me to testify today on behalf of 
the National Restaurant Association on the Legal Workforce Act, which would create a 
national E-Verify mandate. 

My name is Craig Miller and 1 served as Chairman of the Board of Directors of the 
National Restaurant Association from 2005 until 2006. 1 am currently a member of the 
Board’s Jobs and Careers Committee, which has policy oversight at the Association over 
employment verification issues. 

The restaurant and food service industry is comprised of 960,000 restaurant and 
foodservice outlets employing 12.8 million people, which makes it the nation’s second- 
largest private-sector employer. It is important to note that, despite its size, the industry 
is composed of predominately small businesses. 

For years, the National Restaurant Association has provided input on the best ways to 
improve the E-Verify program. After reviewing a draft of the “Legal Workforce Act,” 
we were pleased to see that our concerns are being taken seriously under consideration, 
while so many other attempts to move forward without careful consideration of the 
impact of such a mandate on employers could have devastating effects. 

As you may know, many of our members and their suppliers have been early adopters of 
the voluntary E-Verify program — some owners have been requiring the use of E-Verify 
by their operations as early as 2006. When 1 was President and Chief Executive Officer 
of Ruth’s Chris Steak House, I also implemented it in my company operations in 2006. 
The National Restaurant Association is also a user of E-Verify. Our members that use 
the program, and the head of Human Resources at the National Restaurant Association, 
have found E-Verify to be both cost effective and fast in helping guarantee a legally 
authorized workforce. 

We realize that E-Verify is not infallible, as unauthorized workers using stolen or 
borrowed identifications might still pass an E-Verify check, but we support Congress’ 
efforts to establish a more effective federal system for all employers. 

For businesses across the country, particularly small businesses, it is imperative that any 
mandated E-Verify program be successful, efficient, and cost-effective within their own 
administrative structure. A federal E-Verify mandate would have an impact on the day- 
to-day activities, obligations, responsibilities, and exposure to liability of all restaurants, 
regardless of size. 
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To be clear, the Association believes that designing an employment authorization 
verification system is indeed, unequivocally, a federal role. Actions by 50 different states 
and numerous local governments in passing employment verification laws create an 
untenable system for employers and their prospective employees. 

I would like to outline some improvements that the federal E-Verify program should have 
to gain broad support within our industry and compare those potential improvements to 
the version of the Legal Workforce Act we were able to review. 

A WORD OF CAUTION 


Back in 1986, businesses supported the first employer-run employment authorization 
verification system, which is what we have now. Some argue that the current “1-9” 
mandatory employment verification program was supported by business because 
employers wanted to have a tool to find out who was an unauthorized worker and use that 
information to force those workers to work longer hours and in poorer conditions. This is 
nonsensical given that most undocumented workers were legalized in the same legislation 
that created the current mandatory employment verification system. 

I would expect similar arguments to be raised against our continued support for an 
improved federally-mandated E-Verify system. The truth is that employers are willing to 
do their part to address this controversial issue, as long as the system is fair and workable. 

THERE SHOULD BE ONE LAW OF THE TAND 


The current federal employment verification system is clearly in need of an overhaul. 

Out of frustration, states and localities have responded to the lack of action at the federal 
level with a patchwork of employment verification laws. This new patchwork of 
immigration enforcement laws expose employers, who must deal with a broken legal 
structure, to unfair liability and the burden of numerous state and local laws. A new 
federal E-Verify mandate must address this issue specifically, so employers will know 
with certainty what their responsibilities are under employment verification laws 
regardless of where they are located. 

Under the Legal Workforce Act, as we understand it, states and localities are preempted 
from legislating different requirements or imposing additional penalties, but they may 
decide to revoke a business license for failure to participate in the program, as required 
under federal law. While we might prefer blanket preemption, we understand the need to 
reach a balance. 

SPECIAL CONSroERATIONS FOR SMATT. BUSINESSES MUST BE MADE 


Smaller employers do not have universal access to high speed internet connections, are 
less likely to have Human Resources or Legal staff, and, in our industry, management 
does not work at a desk or behind a computer all day. In fact, even some well known 
restaurants are composed of a collection of small franchisees that may or may not even 
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have a copier at the restaurant location. Thus, we were glad to see that the Legal 
Workforce Act calls for the creation of a toll-free telephonic option for doing E-Verify 
inquiries and allows, but does not mandate, the copying of additional documents. Unlike 
the current E-Verify, the mandate found in the Legal Workforce Act would permit a 
small restaurant to start using the program without the need to buy any new equipment or 
signing up for high-speed internet access. 

ENFORCEMENT PROVISIONS MUST BE FAIR 

Full and fair enforcement of an improved E-Verify system should protect employers 
acting in good faith. Businesses are overregulated and piling on fines and other penalties 
for even small paperwork errors is not the answer. The Legal Workforce Act states that 
an employer cannot be held liable for good-faith reliance on information provided 
through the E-Verify system. Furthermore, the Association was glad to see that the Legal 
Workforce Act provided relief from penalties for a first time offense, if the employer 
acted in good faith. 

Under the Legal Workforce Act, as we understand it, employers would also be given at 
least 30 days to rectify errors. While the language in the legislation in this area may need 
some further clarification, it is certainly a step in the right direction. Any opportunity to 
rectify errors would protect employers that are doing their very best to comply in good 
faith with the myriad of federal regulations from unnecessary litigation. 

NO EXEMPTIONS. BUT A REASONABLE ROLL-OUT OF E-VERIFY IS 
ENCOURAGED 


To maintain an equal playing field, the Association believes an E-Veiify mandate should 
be applicable to all employers in our industry. However, we understand that small 
businesses may need more time to adapt. Thus, we are encouraged by the Legal 
Workforce Act tiered approach for rolling out E-Verify, starting with employers having 
more than 10,000 employees and ending three years after enactment with agricultural 
employers. 

One concern we do have with the roll-out in the draft we reviewed is that it dismisses the 
requirements of the Administrative Procedure Act (APA). It is vital that the government 
give employers an opportunity to comment on significant new regulatory requirements, 
before imposing those requirements upon businesses. The APA is extremely helpful in 
making sure that specific issues with proposed regulations are considered by the 
Administration, regardless of whether it is a Democrat or a Republican holding the 
executive office. 

The Executive Branch sometimes tries to implement programs in conflict with the intent 
of Congress. The APA is a helpful check to overreaching by any Administration. If 
speed and the implementation timeline is the concern, the Legal Workforce Act could 
mandate deadlines for the publication of the regulations, instead of dismissing the APA’s 
requirements altogether. 
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VERIFICATION OF POTENTIAL HIRES 


There is a good tool that employers should be allowed to use that is unavailable under the 
current E-Verify framework. Currently, employers are not allowed to pre-verify, prior to 
hire. In other words, while an employer can check references, conduct drug tests, and 
background checks, before an individual is officially hired, the work authorization does 
not take place until the employee is officially on the books. Given that job applicants can 
now self-check, employers should be given authority to check work authorization status 
as early as possible and allow the employee to start working with the government to fix 
any discrepancies before they show up for their first day of work. 

While the language in the draft we reviewed could be further clarified, particularly with 
regard to recordkeeping of job applicants ran through the system, but not chosen for 
employment, the Association supports the option to check the employment authorization 
status of job applicants before official hiring. 

Two years ago, a restaurant owner from Arizona testified that in over fourteen percent 
(14%) of their queries, the initial response was something other than “employment 
authorized.” When the initial response from E-Verify is something other than 
“employment authorized,” and the employee has already been hired as mandated in 
current law, there are additional costs to the employer. Federal law requires that the 
employer continue to treat the employee as fully authorized to work during the time that 
the tentative nonconfirmation is being contested. 

This means the employer cannot suspend the employee or even limit the hours or the 
training for the employee. Someone must monitor any unresolved E-Verify queries on a 
daily basis to make sure that employee responses are being made in a timely manner. 
Under current regulations, if an employee contests the tentative nonconfirmation, but 
does not return with a referral letter, the employer must re-check that employee’s work 
authorization after the tenth federal work day from the date that the referral letter was 
issued. 

Some restaurants are fortunate to have the staff to deal with these issues and allow for 
redundancy and bacloip. For smaller operations that do not have that luxury, the burdens 
are greater. Encouraging job applicants to self-check and allowing them to fix any errors 
before they begin employment is certainly the best approach. 

VOLUNTARY REVERIFICATION SHOULD BE ALLOWED 


The Association supports the inclusion of the strictly voluntary reverifi cation provision, 
but objects to mandatory reverification provisions of the entire workforce. While some 
small size restaurants may not mind reverifying their workforce, all large-size 
operations — even those currently using E-Verify — that have contacted the Association 
list a mandatory reverification requirement as their number one concern. 
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For the industry’s workforce, a restaurant is an employer of choice because they can take 
advantage of the flexible scheduling we offer, work only during school breaks or move 
between employers often. The nature of the restaurant business is such that it produces a 
great amount of movement of the workforce below management level, meaning that a 
mandatory requirement, in addition to being expensive, would also be redundant. 

One of the Association’s foremost concerns is to ensure that any new E-Verify mandate 
does not become too costly or burdensome for our members. Existing employees have 
already been verified under the applicable legal procedures in place when they were 
hired. 

PRESERVE THE CONTRACTOR-SUBCONTRACTOR RF.T.ATTONSHTP 


All employers should be held liable for the work authorization status of their own 
employees. Thus, as mentioned above, we oppose exemptions. However, the 
government should not create cross-liability by requiring employers to run the employees 
of other employers (those with whom they have a contract, subcontract or exchange) 
through E-Verify. As with current law, all employers who knowingly use subcontract 
labor to violate immigration laws should be prosecuted. 

Similarly, the House voted overwhelmingly for an amendment to H.R. 4437 in 2005, H. 
Arndt. 664. This amendment is commonly known in the business community as the 
“Westmoreland Amendment.” The language of the amendment would have ensured that 
contractors would not be held liable for the actions of a subcontractor, when the 
contractor is not aware that the subcontractor was hiring undocumented workers. Ft. 
Arndt. 664 passed by a vote of 270-174 — a larger margin of support than was received by 
the underlying bill on passage. If a similar amendment came up during consideration of 
the Legal Workforce Act, the Association would encourage you to continue supporting 
this safe harbor language for contractors. 

ROLE OF BIOMETRIC DOCUMENTS TN E-VERTFY 


One of the main flaws in the current E-Verify system is the uncomplicated manner 
through which an undocumented alien can fool the system through the use of someone 
else’s documents. The issues of document fraud and identity theft are exacerbated 
because of the lack of reliable and secure documents acceptable under the current E- 
Verify system. 

Documents should be re-tooled and limited so as to provide employers with a clear and 
functional way to verify that they are accurate and relate to the prospective employee. 
There are two ways by which this can be done, either by issuing a new tamper and 
counterfeit resistant work authorization card or by limiting the number of acceptable 
work authorization documents to, for example, social security cards, driver’s licenses, 
passports, and alien registration cards (green cards). 
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The draft we reviewed followed the latter approach with a voluntary biometric program 
available to employers. With fewer acceptable work authorization documents, the issue 
of identity theft can be more readily addressed. 

INTER-AGENCY INFORMATION SHARING WITH EMPLOYERS 


When an employer sends a telephonic or internet based inquiry, the system must not only 
be able to respond as to whether an employee’s name and social security number 
matches, but also whether they are being used in multiple places of employment by 
persons who may have assumed the identity of other legitimate workers. However, an 
annual letter requesting that those with more than one job be run through E-Verify again 
would catch a high percentage of our workforce. 

The Association’s members have a high proportion of both students and part-time 
workers that have several jobs in any given year. The Association understands that this 
provision is trying to get at id theft and social security number misuse. However, the 
language we reviewed is too broad. 

The Association suggests deleting that requirement, but having employers be notified 
when someone is first ran through the system if their social security number is being used 
in multiple places of employment. In the alternative, the language should be amended to 
request reverification only of those individuals with very unusual multiple uses of their 
social security numbers. The framework should create a threshold for reverification that 
reliably identifies a true pattern of id theft of a person’s social security number. The 
legislation should not, unintentionally, target the millions of workers with more than one 
job. 

AN E-VERIFY CHECK NEEDS TO HAVE AN END DATE 


The employer needs to be able to affirmatively rely on the responses to inquiries into the 
E-Verify system. Either a response informs the employer that the employee is authorize 
and can be hired or retained, or that the employee cannot be hired or must be discharged. 
Employers would like to have the tools to determine in real time, or near real time, the 
legal status of a prospective employee or applicant to work. 

The Association appreciates that, as we understand it, thirteen days after the initial 
inquiry there will be a final response for those that do not come back as work authorize 
during the initial inquiry. This will help avoid the costs and disruption that stems from 
employers having to employ, train, and pay an applicant prior to receiving final 
confirmation regarding the applicant’s legal status. Employers cannot wait months for a 
final determination of whether they need to terminate an employee. 

I.IABII.ITY STANDARDS AND PENALTIES SHOULD BE PROPORTIONATE 


The Association agrees that employers who knowingly employ unauthorized aliens ought 
to be prosecuted under the law. The current “knowing” legal standard, also found in the 
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Legal Workforce Act, for liability is fair and objective and gives employers some degree 
of certainty regarding their responsibilities under the law and should, therefore, be 
maintained. Lowering this test to a subjective standard would open the process to 
different judicial interpretations as to what an employer is expected to do. Presumptions 
of guilt without proof of intent are unwarranted. 

Penalties should not be inflexible, and we would urge you to incorporate statutory 
language that allows enforcement agencies to mitigate penalties based on size of 
employer and good faith efforts to comply, rather than tying them to a specific, non- 
negotiable, dollar amount. 

THE GOVERNMENT SHOULD ALSO BE HELD ACCOUNTABLE FOR E- 
VERTFY 


The Association objects to the expansion of antidiscrimination provisions beyond what is 
found in current law. Employers should not be put in a “catch22” position in which 
attempting to abide by one law would lead to liability under another one. However, we 
understand that those wTongfully harmed by the system should have some mechanism to 
seek relief 

Thus, we support the Legal Workforce Act provision to allow those wrongfully harmed 
to seek relief under the Federal Torts Claims Act (FTCA). The government must be held 
accountable for the proper administration of E-Verify. FTCA provides a fair judicial 
review process that would allow workers to seek relief 

AN E-VERIFY AlANDATE SHOULD NOT MEAN ADDITIONAL COSTS FOR 
EMPLOYERS 


The federal government will need adequate funding to maintain and implement an 
expansion of E-Verify. The cost should not be passed on to the employer with fees for 
inquiries or through other mechanisms. Additionally, there should not be a mandatory 
document retention requirement, other than the form where employers record the 
authorization code for the employees they hire. Keeping copies of official documents in 
someone’ s desk drawer increases the likelihood of identity theft. 

The Association supports the Legal Workforce Act provision that keeps the requirements 
as in current law, where an employer does not need to keep copies of driver licenses, 
social security cards, birth certificates, or any other document shown to prove work 
authorization. The fact that the information in these documents will now be run through 
the E-Verify program makes the need for making copies of these documents unnecessary. 

AN EXPANSION OF E-VERIFY SHOULD NOT SERVE AS A BACK DOOR TO 
EXPAND EMPLOYMENT LAWS 


The new system needs to be implemented with full acknowledgment that employers 
already have to comply with a variety of employment laws. Thus, verifying employment 
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authorization, not expansion of employment protections, should be the sole emphasis of 
an E-Verify mandate. In this regard, it should be emphasized that there are already 
existing laws that govern wage requirements, pensions, health benefits, the interactions 
between employers and unions, safety and health requirements, hiring and firing 
practices, and discrimination statutes. 

The Code of Federal Regulations relating to employment laws alone covers over 5,000 
pages of fine print. And, of course, formal regulations, often unintelligible to the small 
business employer, are just the tip of the iceberg. Thousands of court cases provide an 
interpretive overlay to the statutory and regulatory law, and complex treatises provide 
their own nuances. The Association is encouraged by the Legal Workforce Act’s 
emphasis on keeping it simple — a workable, national E-Verify system, nothing more, 
nothing less. 

PARTICIPATION LOOPHOLES IN THE SYSTEM SHOULD BE CLOSED 


Part of a government effort to roll out E-Verify to all employers should be closing 
loopholes for unauthorized workers to get into the employment system. The Association 
is glad that the Legal Workforce Act requires state workforce agencies and labor union 
hiring halls to clear through E-Verify all workers whom they refer to employers. 

For employers who receive workers through any of these venues, finding out that the 
worker is unauthorized after they are on the jobsite creates additional problems in 
addition to having to go find another worker. For example, with regard to hiring halls. It 
may also create problems with the labor union, depending on contract requirements. If 
any of these venues are going to refer workers to employers, they should ensure that 
those workers are work authorized before they do so. 

LEGAL IIVIIVIIGRATION WILL STILL BE NEEDED 


While this hearing is on employment verification, we must not forget that foreign bom 
workers are an essential part of the restaurant industry’s strength — complementing, not 
substituting, our American workforce. In general, historical immigration policies have 
brought vigor to the U.S. economy, as immigration creates growth and prosperity for the 
country as a whole. 

During downturns in our economy, as is currently the case, fewer immigrants are needed. 
But, as the economy improves, operators expect to face a dwindling pool of potential 
native employees. The nation’s long-term demographic shifts suggest that the challenge 
to recruit and retain employees in our industry will continue well into the future. 

Historically, teenagers and young adults made up the bulk of the restaurant Industry 
workforce, as nearly half of all restaurant industry employees were under the age of 25. 
Over the last several decades, this key labor pool steadily declined as a proportion of the 
total labor force. According to data from the Bureau of Labor Statistics, the 16- to 24- 
year-old age group represented 24 percent of the total U.S. labor force in 1978, its highest 
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level on record. However, by 2008, 16-to-24-year-olds represented only 14 percent of 
the labor force, and is projected to shrink to only 13 percent by 2018. 

I hope that in the near future we can turn our collective attention to undoing the damage 
being done to the H-2b seasonal and temporary workers program by regulations coming 
out of the U.S. Department of Labor. The predictions in demographic shifts tell us that 
we will also need to create a legal channel for employers in the service sectors, such as 
restaurants and construction, to bring other than seasonal workers in a legal and orderly 
fashion. History tells us that when our economy picks up again, we will need those 
workers. 

IN SUMMARY. THE T.EGAL WORKFORCE ACT SHOWS THAT THERE TS 
LEADERSHIP IN WASHINGTON 


It would have been easy to ignore the real concerns of the business community with a 
national E-Verify mandate and simply pass a law requiring its use. It is harder to pass a 
responsible E-Verify mandate that accommodates the different needs of the close to eight 
million employers in the U.S., which are extremely different in both size and levels of 
sophistication. 

In the National Restaurant Association’s opinion, notwithstanding the few clarifications 
and minor changes needed, the Legal Workforce Act reaches the right balance — a broad 
federal E-Verify mandate that is both fast and workable for businesses of every size 
under practical real world working conditions. Without the assurances and improvements 
to the E-Verify system found in the Legal Workforce Act, it should not be imposed on 
businesses. 

I want to thank you for seeking our input and urge you to continue to engage the business 
community to create a workable E-Verify program for all employers, regardless of 
location, that accommodates their different needs. The National Restaurant Association 
stands ready to continue assisting in the process of tweaking and, then, moving the Legal 
Workforce Act forward. 

Thank you again for this opportunity to share the views of the Association, and I look 
forward to your questions. 
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Mr. Gallegly. Ms. Moran. 

TESTIMONY OF TYLER MORAN, POLICY DIRECTOR, 
NATIONAL IMMIGRATION LAW CENTER 

Ms. Moran. Thank you. Thank you, Chairman Gallegly and 
Ranking Member Lofgren, for the opportunity to testify on E-Verify 
and share my thoughts on the Legal Workforce Act. The National 
Immigration Law Center has analyzed and advocated for improve- 
ments in E-Verify since it was first implemented, and I have per- 
sonally work on the program since 2003. 

Despite what we have heard today, the Legal Workforce Act is 
not going to create jobs, but it will result in the loss of jobs for hun- 
dreds of thousands of American workers at a time of 9 percent un- 
employment. And because the bill doesn’t legalize the 8 million un- 
documented workers in our economy, it is going to result in billions 
of dollars in lost tax revenue, in addition to criminalizing both 
farmers and workers in the agricultural industry. And as Mr. Con- 
yers points out, it doesn’t work. Fifty-four percent of undocumented 
workers who are put through the system are not detected. 

So I want to start out by addressing the error rates. As a per- 
centage it might sound very impressive and like the system works, 
but when you look at the actual numbers, it is very, very con- 
cerning. Making E-Verify mandatory is going to force anywhere 
conservatively from 1.2 million to 3.4 million workers to stand in 
line at a government agency or lose their jobs, and close to a mil- 
lion workers are going to lose their jobs. 

And I think that the Legal Workforce Act is actually going to in- 
crease the number of workers that are going to lose their jobs be- 
cause it now allows and even encourages prescreening of employ- 
ment eligibility. Right now this is prohibited. It is very concerning 
that it would be allowed because currently of the employers that 
illegally prescreen workers and discover that their worker has an 
error, 33 percent of them never offer them the job. And of those 
workers who aren’t offered a job, it takes almost half of them 2 
months or longer to find their next job. 

I want to highlight a story of a U.S. citizen that called us for 
help because she is one of 80,000 workers that lost their jobs in FY 
2010. Her name is Jessica. She applied for a job at a good-paying 
telecommunications company in Florida. Her employer told her 
that she had an error, so she went to the Social Security Adminis- 
tration. She had her name changed, and so she had to fix the 
record. They told her it was okay. 

She went back to the employer. The employer said, sorry, you are 
not confirmed. She drove back to Social Security. Social Security 
said, our records are fine, you should be fine. She went back to her 
employer, and the employer said, I am sorry, but the system can’t 
confirm you, I have to fire you. Despite pleas to SSA, DHS, the toll- 
free hotline, she didn’t get her job back, and she was out of work 
for 3 months over the Christmas holiday. And she now has a lower- 
paying job. 

Like Jessica’s experience with E-Verify, the Legal Workforce Act 
doesn’t include any real due process for workers who were fired due 
to this system. 
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I also want to point out that this bill provides absolutely no pro- 
tections for workers. Sixty-six percent of workers report that their 
employer has taken some type of adverse action against them by 
firing them, demoting them, giving them lesser pay. And, in fact, 
I think, Mr. Smith, you highlighted that if you reverify the work- 
force, you have to do so in a nondiscriminatory manner. That lan- 
guage is not in the final copy of the bill, if I am correct. 

On the economy, if the Legal Workforce Act is passed without le- 
galizing the workforce, the results are going to be devastating. Un- 
documented workers are not going to leave the country because of 
the Legal Workforce Act. They and their employers are simply 
going to move off the books into the cash economy, or they are 
going to be misclassified as independent contractors. 

I think Ms. Lofgren noted the CBO score of $17 billion in lost tax 
revenue. Arizona, that law has been in effect for 3 years, and guess 
what? It hasn’t worked. People didn’t go home, they didn’t leave 
the State. Eighty -three percent of workers still in the State, and 
they have gone off the tax rolls, or they have reappeared as inde- 
pendent contractors. 

The Legal Workforce Act also fails to recognize the needs of agri- 
culture, I think, as Mr. Conyers and Ms. Lofgren have pointed out, 
up to 75 percent of which is undocumented. There is this illusion 
of a carve-out that really isn’t a carve-out because of the 
reverification. And the bill incentivizes companies to rely on labor 
contractors who aren’t the true employer to get around the 
verification requirements. So while the bill goes after union hiring 
halls and day labor centers, it lets these labor contractors get off 
scott-free. 

So what are the solutions? I know this bill has been sold as a 
commonsense solution, but it is anything but that. I know people 
are frustrated with unemployment, everyone is frustrated, but this 
just isn’t the answer. It is just a fantasy to think that if we put 
an employment verification system on line that people are going to 
leave the country. It is just not going to happen. It is not how the 
labor market works, and I think Cato Institute has testified that 
it is not a 1-to-l. 

So I have included a number of recommendations in my written 
testimony, but I want to highlight three for what it takes to create 
a system that works, and I have done a lot of thinking about this. 
One, you have to do it when you legalize the undocumented work- 
force so you don’t just kick them off the rolls. An immigration re- 
form bill would increase GDP by a cumulative amount of $1.5 tril- 
lion over 10 years. 

Two, you have to have real due process. Workers cannot be fired 
because of a system and have no recourse. 

And three, the system needs to be phased in over a longer period 
of time, with performance evaluation, database accuracy, employer 
misuse to ensure that it is working as you all actually intend it to. 

So this bill doesn’t make sense for a lot of reasons. Not only is 
it the antithesis of big government conservatism, but in a year 
when Congress is talking about cutting budgets and only funding 
high-performance programs, this program just doesn’t make the 
cut. Thank you. 

Mr. Gallegly. Thank you very much, Ms. Moran. 
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[The prepared statement of Ms. Moran follows:] 

Statement of Tyler Moran 
Policy Director, National Immigration Law Center 

House Committee on the Judiciary 
Subcommittee on Immigration Policy and Enforcement 

Hearing on the Legal Workforce Act 
June 15, 2011 

Members of the Committee, thank you for the opportunity to provide my thoughts on E-Verify and the 
electronic emplo}’ment verification system (EEVS) created in the Legal Workforce Act. My name is Tyler 
Moran, and I am Policy Director at the National Immigration Law Center (NILC). NILC is a nonpartisan 
national legal advocacy organization that works to advance and promote the rights of low-income immigrants 
and their family members. Since its inception in 1979, NILC has earned a national reputation as a leading expert 
on the intersection of immigration law and the employment rights of low-income immigrants. NILC's extensive 
lenowlcdgc of the complex interplay between immigrants' legal status and their rights imdcr U.S. employment 
laws is an important rcsouree for immigrant rights coalitions and community groups, as well as policymakers, 
attorneys, workers’ rights advocates, labor unions, government agencies, and the media. NILC has analyzed and 
advocated for improvements to the E-Verify program since it was first implemented in 1997 as tlie Basic Pilot 
program, and has extensive e.xperience assisting advocates and attorneys in responding to problems with tlie 
program as it affects workers — immigrants and U.S. -bom alike. 

O/erview 

The Legal Workforce Act wdll mandate the use of an ineffective and expensive employment eligibility' 
verification system that has grave consequences for our economy and unemployment rate. And despite all the 
rhetoric, the bill does nothing to create Jobs and wfll even exacerbate the problems caused by our broken 
immigration system. The Legal Workforce Act will worsen unemployment rates, cause billions of dollars in lost 
tax revenue, and leave both employers and workers in the agricultural industry vulnerable. And this is all for a 
program that doesn't work: 54 percent of undocumented workers who arc run through E-Verify arc not detected. 

Mandatory E-Verify has been part of eveiy immigration refonn bill since 2005, and NILC has worked on a 
bipartisan basis to craft proposals as part of immigration reform that ensure due process and privacy protections 
for all workers. Tlie critical starting point for any mandatory E-VeriL' proposal, however, is a path to legal 
status for undocumented iimnigrants. Mandating E- Verity without creating a legal labor force will set tlie 
program up for failure. Eiglit million undocumented woricers are not going to leave tlie country because the 
Legal Workforce Act is signed into la\^'; they and their employers will simply move off the books into the cash 
economy, This massive shift into the underground economy will result in staggering losses of federal, state, and 
local tax revenues, including a drastic reduction in contributions to the Social Security trust fund. An 
unregulated economy will also provide unscrupulous emplov'ers witli more tools to coerce and control workers. 
Instead of superimposing the EEV S created in the Legal Workforce Act onto a broken immigration system, we 
need to fix the system and ensure tliat all w'oikers are protected. 
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NILC believes the key to good jobs for all workers is (1) reforming our immigration laws in a comprehensive 
and realistic wa}^ that also includes strengthening our labor, employment, and civil rights laws, and 
(2) vigorously enforcing these laws. Protecting die rights of all w^orkers in this way will strengthen jobs and our 
economy. The Legal Workforce Act will do precisely the opposite. My testimony will focus on the role that 
undocumented workers play in our economy, concerns witli the Legal Workforce Act. and specific 
recommendations to create a workable LEVS tliat are missii^ from Chainnan Smith's bill. 

The Legal V\lbrkfiorce Act ignores the fact that irKlocumented vuorkers are 
a core part of the U.S econorry. 

There are currenth' 8 million undocumented workers in the country, representing 5,2 percent oftlie U.S. labor 
force.’ Our economy is highly dependent upon low-wage, low-skilled labor provided by undocumented 
workers, and our country n'ould face significant economic consequences if undocumented workers were to 
suddenl}' leave tlie orkforce. For example. California, Texas and New^ Jersey account for approximately 25 
percent of U.S. Gross Domestic Product. In those states, luidocumented immigrants account for about 9 percent 
of the workforce. Removing imdocumented workers from these states — virtually o\^emight — from the above- 
groimd workforce would "'deal a staggering blow’' to one quarter of the U.S. economy. ‘ 

Arizona made E-Verify mandatory in 2008, and its e.xperience provides valuable evidence about the 
implications of the Legal Workforce Act. First, many Arizona employers choose not to use E-Verify, despite the 
Arizona law's provisions mandating tough penalties, including fines and the suspension or revocation of 
business licenses, for failure to use the system. Though Arizona employers made 1 .3 million new hires in the 
fiscal year that ended in September 2009 and were required by state law to check all of them via E-Verify, they 
actually checked only 730,000.'^ In this economic environment, employers are desperate to keep their 
workforces and, despite tlie stiff penalties, nearly 50 percent simply aren't complying with the law. Second, U.S. 
Immigration and Customs Enforcement (ICE) officials report that, of the 50 percent of Arizona employers who 
do comply with the mandate to use E-Verify-, some unscrupulous employers coach employees whom they 
suspect arc not work-authorized, helping them get around the system. They do this by asking the workers to 
provide an identity document that E-Verify's photo-matching tool (which is used to confirm workers' identities 
through a photo comparison) cannot verify (c.g., driver’s license pictures arc not in the databases E-Verify 
uses) Tliird, none of diis has kept undocumented workers out of tlic workforce in Arizona. Instead, it has 
driven tlicm into the underground economy, where they make less money' and face more victimization — which 
continues to make it harder for Arizona’s good employers to compete against low-road employers. 


’ Jeffrey Passell and D'Vera Cohn, Unauthorized Immigrant Population: National and State Trends, 2010 (Pew Hispanic 
Center, Feb. 1 , 20 1 1 ), httpt'yDev.iiispanic.ont/files/neDOTts/l.l-'^.Ddf. p. 1 7. 

■ Lee Hockstiider. 'Illegal Immigrants; Hereto Stay,” The Washington Post, Feb. 1. 2011, 
http://voiccs.washii.igtonposi.coni^postpaitisaiV20n/02;iEcgal_iffimigrants_hcrc to sta.html . 

^ Jalina Berry. ‘‘Most Arizona Employers Aren't Using E-Verify,” The Arizona Republic, July 28, 2010, 
wv's w.azccntral- CO in/a ri zon arcpi ]bHc/iicws/a tti cIcs /2010. ^07.'28/20100728arizooa-c.m . ployc rS ”i.gi ionr^ -c-v c rify.l i.tml. 

Richard M. Stana, Report to the Subcommittee on Social Security, Committee on IfayiS' and Means. U.S. House of 
Represenlalives: Employment Verificalion, Federal Agencies IIa\’e Taken Steps to Improve E-Verify, but Significant 
Challenges Remain (Government Accounlabilitv Office, Dec. 2010, GAO-1 1-146). wwwgao-gov /ne w-ilet ns/dl i j- lO.p di'. 

p. 22. 
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The reality is that this bill is rcalh’ just historj^ repeating itself. Throughout American histoiy, immigrants have 
been scapegoated in tough economic times as taking jobs away from American workers. With unemploy ment 
hovering at 9 percent and industries such as construction facing a 20 percent unemployment ratc,^ people arc 
faistratcd and arc looking for someone to blame. But there is no statistically significant relationship between 
Linemploy ment and recent unmigration hi fact, unemployment rates among native-born workers are actualK 
low er in areas with higlier levels of immigration, because spending by immigrants stimulates tlie economy and 
creates additional jobs. 

Policymakers who support the Legal Workforce Act are capitalizing on workers' understandable frustrations 
about tlie stagnant economy and have introduced a bill that plays on these erroneous assumptions about tlie 
undocumented workforce. They have asserted tliat if we deport all undocumented workers, we can tlien simply 
move Americans into the jobs they leave behind. ^ But tliis oversimplification fails to grasp a general 
understanding of the labor market. As the Cato Institute and otlier researchers have pointed out, immigrants and 
native-born workers witli similar educational attainment and experience possess unique skills that lead tliem to 
specialize in different occupations.^ Despite the fact that immigrant workers and native-born workers are 
‘'imperfect substitutes” for one another, ^ these policymakers have put forth a bill that makes the U.S. workforce 
more vulnerable while failing to provide actual solutions to any of the problems it identifies. 

Concerns with the Legal Workforce Act include: 

1. It will c»st federal arid stategovernrmrits billions of dollars in lost tax revenue^ but it detects 

urKlocLiTieritedweiloslessthari half of the time. Undocumented workers are not going to leave the 
country^ if the Legal Workforce Act is enacted. It is clear that undocumented immigrants fill a niche in 
our economy and are here to stay, despite the existence of a verification system, And because tliese 
workers are a central part of our economy, employers will use any means necessary to keep them, 
including moving into the underground economy, misclassify-ing workers as independent contractors, 
and simply' not participating in any employment eligibility' verification sy’stem.^*^ In analyzing a 2008 
bill similar to the Legal Workforce Act that would have made use of E-Verify mandatory (without also 
providing a way for imauthorized workers to become work-authorized) the Congressional Budget Office 
(CBO) found that it would decrease federal revenue by more than $17.3 billion over ten years — because 


^ The Construciion Industry in 2011 (Aronson Blogs. Jiin. 11, 201 1), 1itq?9Avww.aronsonb log s,conv'cisg/?p= 76 . 

Imniigralion and Native-Born I unemployment Across RaciaV'F.ihmc Groups: (Inlying the Knot, Pari II of II (TniniigTalion 
Policy Center, Rob Panil and Associates, May 2009), t\ ''RW.im nhgra tio rtpolicv.org/sites/ def aulT./filss/docs/Pan%2()2%20- 
%20Ui!employiuent%2()Race%2()Di scoiinect%2005 - i9-()9 .pdf. pp. 3-5. 

Letter to U.S. House of Representatives Democratic colleagues from Lamar Smith, Feb. 4, 2010. 

^ Dan Griswold. ICT Worksite I’Mforcemenf — Up to the. Job?: Testimony Before the Subcommittee on Immigration Policy' 
and Enforcement, Committee on the Judiciary, U.S. House of Representatives (Cato Institute. Jan, 26, 2011), 
www.cato.ori^/pub displav.php?pub id~127>0 . 

^ Giovanni Peri and Cliad Sparber, Task Specialization, Immigration and Wages (University' of C^ilifornia. Davis and NBER 
and Colgate University', Jan. 2009), 

hiip: ./Av w w .c c oIl.ucd a^^ i s. cdii/'laciili >.''gpcri/pabLication&/'pcn_sparbcr in aui_app ondi x_fin3l.pdf . p. 2. 

See Jim McTaguc. “The Underground Econonw; Illegal Immigrants and Others Working Off the Books Cost the U.S. 
Hundreds of Billions of Dollars in Unpaid Taxes,” The Wall Street Journal Classroom Edition. April 2005, 
hUp. //vv s jclas sT'o oin.conv' a T cl iive ,A') 5ap r/e con_unde rgmiind.htm: Lora Jo Foo, The Vulnerable and Exploitable Immigrant 
Workforce and the Need for Strengthening Worker Protective legislation (Y ale Law Jounial. 1 0.3 Yale L.J. 2 1 79. May 
1994), ww'w.wiego. or g''papei' s/ Fool mm ig r a ntVVoiker5.pdf . 
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it would increase the number of employers and workers who resort to the black market, outside of the 
tax system.'’ 

As noted, in Arizona use of E-Veriiy- has been mandatoiy* for all employers since 2008, and its 
experience provides a snapshot of the most likely economic consequences of implementing tlie Legal 
Workforce Act witliout first providing a way for unaiitliorized workers to legalize their status. Tire 
Public Policy histitiite of California found that, despite the law'’s intention of reducing tlie number of 
unauthorized immigrants in the state, it has simply shifted undocumented workers into tlie cash 
economy or other informal work arrangements. In ftict, 83 percent of undocumented immigrants 
remained in the state after enactment of the laiv.'" Additionally, the Arizona Republic reported that in 
2008, die first I’ear the law w as in effect, income tax collection dropped 13 percent from the previous 
year. Sales taxes, however, dropped by only 2.5 percent for food and 6.8 percent for clotliing. Tlie 
conclusion by state economists w'as that workers weren’t pavii^ income taxes, but w-ere still earning 
money to spend — meaning that tlie undeiground economy w-as growing.’ ' Tliis loss in tax revenue 
happened at a time when the state was facing a billion dollar budget gap. 

Eight million imdocmnented workers moving off the books will also threaten the solvency of the Social 
Security trust fiind. Over the next 20 years, the niunber of senior citizens relative to the number of 
working-age Americans will increase by 67 percent, which means that they will “transition from being 
net taxpayers to net recipients.” They will be “supported by a smaller workforce that is struggling to 
meet its own needs,”’'* It is estimated that two-thirds of undocumented immigrants currently pay payroll 
taxes, which added S12 billion to the Social Security trust fund m 2007,’^ In fact, the trust fund had 
received a net benefit of somewhere between $120 billion and $240 billion from unauthorized 
immigrants by 2007, which represents 5.4 to 10.7 percent of the trust fund’s total assets. The chief 
actuarv' of SSA has stated diat witliout undocumented immigrants' contributions to the trust fund, there 
would have been a “shortfall of ta.x revenue to cover [payouts] starting [in] 2009, or six years earlier 
than estimated underthe 2010 Trustees Report."'* 

All of these enormous costs and limitations occur even as E-'Verify has faltered in detecting 
undociuncntcd workers. Westat researchers found that, in 2008, 54 percent of imauthorizcd workers for 
whom E-Verify checks were run — or 56,000 workers — were erroneously confirmed as being work- 


' ' Letter to Rep. John Conyers, Chair, Committee on the Judiciary. U.S. House of Representtitii'es, from Peter Orszag, 
Director, Congressional Budget Office, Apr. 4, 2008. vvvrvv.cbo.go\7ftpdocs/91xx/doc9](i0/iir40881tr.pdf . 

’^Magnus Lofstrom Sarah Bohn, and Steven Rapliacl, fixun the 2007 Legal Arizona Workers Act (Public Policy' 

Institute of California. March 201 1), hiTp://w'tvnv.nnic.oi^teontent^ubs/'reDOTt/R .3 1 1 ML, R, pdf . 

' ^ Daniel Gonzalez. 'Illegal Workers Manage to Skirt Arizona En^tloyer-Sanctions Law: Borrowed Identities, Cash Pay 
Fuel an Undciground Economy.” The Arizona Republic, Nov. 30, 2008. 

Dowell Myers. Thinking Ahead About Our Immigrant Future: New Trends ami Mutual Benejhs in Our Aging Society 
(Immigration Policy Center. Jan. 2008). 

.hTtp:./.''www.in.imig.rationpoliCT'.org,*sitcs/defaujt/fiics/docs/Thinkirig%20Alicad%201-08.pd:I:' . 

'■ Edward Schumaicher-Maios. “How illegal iimnigranls are helping Social Security.” The Washington Post, Sept. 3, 2010. 
h i l p :/./ vvuw. v vashinRjoriposL Co m''\vp-d v n/coni enl./anicl e/2010./09/02/.<\R 2 0]009020267 .Viiini!. 
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authorized.’^ The Migration Policy Institute estimates tiiat E-Verify erroneously eonfirmed 230,000 
unauthorized workers as work-authorized in 2009.”’ 

2 It will prevent nillionscf Airericanwcd^erefitxTi getting a job ard cause rnanyrnore to lose their jobs. 

Impact on ne^v hires. If the Legal Workforce Act is signed into law, it w ill deny millions of Americans 
the chance to earn their first paycheck at their next new job. Tlie bill allows — and even encourages — 
employers to use tlie EEVS to prescreen workers before diey are allowed to start their first day of work, 
Tills is a radical change from current law, which proliibits employers from using E-Verify before liire. 
Currently, between .08 percent and 2.3 percent of aU workere whose employment eligibility verification 
is checked through E-Verify are issued erroneous tentative nonconfmnations, or TNCs.’^ Tliis means 
that, with 60 million new' hires each year, befiveen 480,000 and 1.3 million U.S. citizen and legal 
workers will be flagged as having errors in their records that need to be fixed before they can begin 
work.'’^ Tlic Westat study also reports that when employers have illegally prescreened workers under 
the current E-Verify' rules, 33 percent of these workers prescreened arc not offered a job.’’ Westat also 
found that 47 percent of workers who were not offered a job because of prescreening couldivt find a 
new job for two months or longer.’’ Employers likely do not offer workers who receive TNCs ajob 
because of the amount of time and resources it costs to fix the errors, and because many employers 
erroneously assume that foreign-bom workers who receive a TNC arc undocumented,^’ 

Workers wiio erroneously receive a TNC may also be locked out of ajob due to inability' to correct tlieir 
records, According to Westat, of die workers who erroneously receive a TNC. 47 percent are unable to 
fix their records and so tliey receive a final iioncoiifinnation in error, which prohibits tlieir employer 
from proceeding witli the hire.^'* 

Impact on the current workforce. The Legal Workforce Act will also force millions of currently- 
employed w'orkers to lose their jobs. While the bill purports to only verify new' hires, the various 


’ ’ Findings of the Weh-Bosed E-Verify Program Evaluation (Westat. Dec. 2009), ww’w.iisc is .gov /' USClS/E - Vcr.ilv'.T !- 
Vc.rif\/Fina]%20E-VcriIv%20Rcnoit%20 12-16- 09 2 .ixiL p. 1 18, 

Marc Rosenbluni. E- Verify ; SirengLlis. Weaknesses, and Proposals for Refomi. Senate staff briefing liandoul (Migration 
Policy Tnslilute, Feb. 1 7, 20 1 1 ), 

’^Employers receive a “tentative nonconfmnation'’ noticc-or TNC-fromcillicr SSA or DHS when the agencies arc uiablc 
to aulomalically confirm a workers einplovnient eligibility. A ‘'tentative nonconfinnalion” notice is not an indication of an 
immigration violation, and workers hav'e the right to contest the finding with the appropriate agency. For the .08 percent 
erroneous TNC rate, see Westat. supra note 17. p. 117. For tJie 2.3 percent erroneous TNC rale, see description of LA 
County audit at Marc Rosenbhim, K-Verify: Strengths, Weaknesses, and I*roposals for Reform (Migration Policy Institute. 
Feb. 201 1 ), http://wvvw .inigrationpolicv.org/pubs/E-Verify-lnsight.pdf. footnote 1 3. 

Tlie 480.000 figure was reached by multiplying tlie number of new liires per year (60 million) by the .8 percent Westat 
error rate. The 1.3 million figure w as reached by multiplying the number of new hires per year by the 2.3 percent LA 
County error rate. 

1 14 workers in the Westat survey reported tliat they' were prcsciccncd and 38 w ho were prescreened report that tlicy were 
not offered ajob. The 33 percent was reached by dividing 114 by 38. See Westat. supra note 17. 

Weslat. supra note 17, p. 140. 

Findings of ihe Weh-Based Basic Pilot Evaluation (Weslal, Sept. 2007), hUp:.9tinvuri,co m/2.Sridqs. p, 77. 

■ ' Westat, supra note 17. 
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rcvcrification mechanisms it provides for essentially would require revcrification of the U.S.'s entire 
workforce over a relatively short period of time. Those subject to rcvcrification would include; 

• FcdcraL state and local employees: 

• Workers with expiring employment auriiorization; 

• Workers who require a security clearance because they work in a federal, state or local 
govcnimcnt building, amilitaiy-' base, a nuelear energy site, a weapons site, or an airport or 
other facility that requires workers to carry' a Transportation Worker Identification Credential; 

• Workers assigned to a federal or state contract;"' 

• Workers w'hose employers have errors on their Wage and Tax Statements, w'hich result in an 
SSA no-match letter; and 

• Workers identified by SSA as potentially' not employment-authorized dne to use of another 
individual's Social Security number. 

Additionally, employers may elect to reverify their workers as long as it is done on a 
"nondiscriminatory" basis. In such a case, each individual einploycc must be rcvcrificd. Tlicrc arc 
currently 1 54,287, ()()() workers in tire labor force. Conservatively, even if only half of the current 
workforce were reverified and the error rate range of .8 percent to 2,3 percent were applied, this would 
mean between 617.148 and 1.8 million U S. citizen and legal immigrant w'orkers erroneously receiving 
TNCs and between 290,059 and 846,000 workers who would have to be fired because of erroneous final 
nonconfinnations,^'’ 

Burdens on workers to correct records. When workers receive a TNC notice, they often have to take 
unpaid time off from w'ork to check and correct their records with SSA — which may talce more than one 
trip. In fiscal year 2009, 22 percent of workers spent more than $50 to correct database errors and 13 
percent spent more than $ 1 00."’ Challenging a TNC at a local SSA office may talce more than one trip, 
and in 2009. the waiting times for SSA office visits were 61 percent longer than they were in 2002. 
During the period March 1. 2009, through April 30, 2010. about 3.1 million visitors to SSA offices 
waited more than 1 hour for service and, of those visitors, over 330,000 w aited more tliaii 2 hours. 
Further, in fiscal year 2009, about 3.3 million visitors left an SSA field office witliout receiving 
service."* The American Council on International Personnel members report that corrections at SSA 
usually take in excess of 90 days and tliat woikers visiting an SSA office must w'ait four or more hours 
per trip, w-itli repeated trips to SSA frequently required to get tlieir records corrected."^ For low -income 


■■ The obligation only applies to conlracts over $ KXi.OOO, and lo individuals who do nol hold Federal security clearances, 
are nol adniimstiative or overhead personnel, and are nol working solely oncomracls llial provide Commercial Off The 
Shelf goods or sen ices as set forth in the Federal Acquisition Regulation (See 7.3 FR 6765 1-705 (Nov. 14. 2008) and 74 
FR 26981 (June 5, 2009)). 

“'"Half of 154.287,000 is 77.143.500, The 617.148 figure vv^as reached by multiplying tills number by the .8 percent Westat 
error rale. The 1.8 million figure was reached by multiplying the 77,143,500 figure by the 2.3 percent LA County error rate. 
" Westat supra note 17. pp, 203-204 

CusTomer Waiting Times in the Soda! Security Administration’s Field Offices (Social Security Administration Office of 
the Inspector General, Oct. 2010). fa ilp:/7vv\vvv.SQciaiseciiritv.gov./oig/ADOBEPDF/A -0 4- 1 0 - 1 103 4 . pdf. p. 3. 

American Council on Tnlemalional Personnel, ‘'Comments on Proposed Ride Published at 73 Fed. Reg. 33374 (June 12. 
2008),’' August 11, 2008. 
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workers, this dc facto layoff will have grave consequences, including inability to pay rent or for other 
basic necessities, despite their bzmgjully authorized to work legally in the U.S. 

Lack of any meaningful due process. The Legal Workforce Act contains almost no meaningful due 
process for workers who become victims of either errors in the verification system or abuse by 
employers who misuse it. Hie act bars workers from bringing any claim under virtualK any laiv — 
including under laws explicitly designed to provide labor protections — for loss of tlieir job or violations 
that occur as a result of an employer’s use of the system. 

Tlie only avenue for redress that the bill allows workers who unjustly lose emplovmient because of the 
EEVS is to sue the federal government under the Federal Tort Claims Act (FTCA) for lost wages. This 
is an ephemeral remedy, at best. . Few workers who lose emplov'ment because of the EEVS will 
overcome obstacles imposed by the FTCA's strict requirements. An FTCA lawsuit against the federal 
government in our crowded federal courts can take many montiis, if not years. Prior to filing suit, a 
plaintiff must file an administrative claim and wait for either a denial of that claim or the passage of six 
months to determine whether the administrative agency will deny^ the claim. Only after those six months 
have run may a plaintiff even commence a suit.'’’^ Compensation will be further delayed after a 
settlement or judgment is final because the U.S. Dept, of Justice must submit the settlement or judgment 
to the U.S. Government Aceountability Offiec (GAO) for payment. Payments typically arc not even sent 
until six to eight weeks from the date the settlement or judgment is sent to the GAO. The responsible 
United States Attorney’s office or the Department of Justice attorney must then process payment, 
Moreover, because of the FTCA's restrictions on attorney's fees, coupled with possibly low' recovery 
amounts for lost w ages, it w ill be difficult if not impossible for most workers to find counsel to litigate 
their claims. 

And it won’t be enough fora worker to prove only that an error was made, even if the results for the 
worker are devastating. Under the FTCA. the worker must prove that the error resulted from ''negligent 
or wrongful acts of omission of any employee of the Government.”'*' The “discretionary function 
exception" may also bar suit for a government agency's inclusion of erroneous data about an employee. 
In a wrongfLil discharge or negligence case arising out of. for example, improper maintenance of a 
database, the government W'ould undoubtedly argue that the claim was barred by the “discretionary 
function exception.”^* The bottom line is tliat most workers who lose employment under the Legal 
Workforce Act will never receive any compensation. 

3 It fails to address the real needs of the agrioitural industry and leaves errployers, worlers, and the 
Amaican people viJnerableL Because up to 75 percent of agricultural w orkers arc unauthorized 
iininigrants,^^ the bill attempts to treat agriculture workers and employers differently through carve-outs 
that extend the time for iinplcincntation and exempt turm workers from verification if they return to an 
employer with whom tliey have woiked in the past. Buttliis is just a facade. Other provisions in the bill 


^‘''28U.S.C. 2675. 

28U.S.C. g i346(b). 

^‘28U.S.C. §2680 (a). 

Dan Zak, '‘Slephen Colberl, in GOP Pundit Cliaracler, Testifies on Tmmigralion in D.C.,” The Washington Post. Sepl. 25. 
2010. wwvv.was hin gionpost.conVwp-dyn/content/artic1e/' 2()10 /' 09./'24 /AR201{) 092 4027.34.hTiiii. 
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require employers to reverify the current workforce over time — which simply delays the devastating 
impact on agriculture . 

The bill's car\ c-out acknowledges how amandatoiy^E-Vcrify regime will wrcal< havoc on American 
agriculture but tails to provide tangible solutions that produce refbnn. Instead, the bill puts forth half- 
solutions tliat put family fanns. American jobs, and workers at risk and create a regime in which 
workers w ill be vulnerable to increased labor exploitation. For example, tlie U .S. Department of 
Agriculture reports that for every on-tann job there are about 3.1 '‘upstream" and "downstream" jobs in 
America — ;jobs tliat support and are created by the growing of agricultural products/^** Given current 
levels of unemployment, tliese jobs are vital for American workers — but they also ensure tliat small 
family famis can produce commodities tliat are economically viable , The bill threatens to reduce or 
eliminate these wiiile simultaneously creating an even larger pool of pliable, easily exploited w-orkers. 
Tlie bill exempts from verification agricultural w^orkers who return to an employer for whom they 
worked previously, creating an incentive for workers to return to jobs for wiiich, in the past, they may 
have been paid illegally low w-ages or wtiere they may have had to endure other abusive w^orking 
conditions. Similarly, this carve-out ensures that imauthorized W'oricers will stay in the agricultural 
industry, ensuring that it remains low-wage and that American workers will continue to have extremely 
low^ incentive to apply for these jobs. 

Additionally, the Legal Workforce Act requires most employers of agricultural workers assigned to state 
or federal contractors to have their employment eligibility verified through the EEVS. But because the 
bill provides does not make contractors or subcontractors legally liable for knowingly hiring 
unauthorized workers, the bill will result in growers* continued and expanded use of labor contractors to 
hire agricultural workers. U.S, agriculture relies heavily on workers recruited and supplied by often 
unscrupulous labor contractors, which practice ensures that wages are kept low and working conditions 
barely tolerable for the w'orkers who harvest the fruits and vegetables w-e eat. The Legal Workforce Act 
does nothing to stop or even counteract this. At best, the bill perpetuates the abysmal status quo; at 
worst, it incentivizes the expanded use of labor contractors, malting already vulnerable workers more 
vulnerable. The treatment of agncuitiirc in the bill acknowledges the problem farmers face in getting 
authorized workers, but the bill offers no realistic solution. Instead, it creates a system that works 
neither for agricultural workers, for employers, or for Americans who want and need the agricultural 
products our nation produces 

4. It will InaiQEisedscrimiiiatianagaiiistLatiiio, Asian, and cither foragrbomworka^ The existing E-Verify 
system already results in discrimination against foreign-bom workers, since they arc more likely to be 
the subject of errors in the databases the program relics upon. E-Verify- error rates arc 30 times higher 
for naturalized U .S. citizens and 50 times Itigher for legal noninmiigrants than for native-born U .S. 
citizens.'^ This means tliat under the Legal Workforce Act, it is more likely tliat Latinos, Asians and 
otlier foreign-bom workers will be locked out of jobs tliaii other workers. These are workers already 
facing higher unemployment rates than the general population.^ Tlie bill will also likely increase 
discrimination against foreign-bom workers, since it allows employers to prescreen workers, i.e., to 


Griswold, supra note 8. 

Rosenblum, supra note 19. 

Tn May 2011, ihe Lalino unemploynienl rale was 1 1.3 percent, Employmenl Siiuatum Sumnian- (Bureau of Labor 
Statistics, June 3, 201 1), http://wvi vv.bl s.gov/new s.rele3S&/enipsit.TTri).htni . 
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screen them before they arc actually hired. Prescreening is forbidden imdcr current law, because 
Congress loicw that prescreening would result in work-authorized foreign-born workers being 
discriminated against and imjustly denied employment as a result of errors in E-Verify's databases. 

Because foreign-bom workers are subject to higher database error rates, tliey are more likely to have 
adverse actions taken against tliem by their employers who don't follow tlie rules. The rate of employer 
noncompliance with E-Verify niles is extremely high. For example, over 66 percent of employers took 
adverse actions against workers receithng a TNC.^^ Such actions include prohibiting workers for w horn 
the}' had received a TNC from working, restricting such workers' work assignments, and delaying job 
training for such workers.'^ 

Although required by law to do so, employers do not always notift' workers of a TNC . Workers who do 
not contest database errors lose their jobs, hi fiscal year 2009, 42 percent of workers reported diat they 
were not infomied b}' tlieir employer of a TNC, resulting in the denial of their right to contest tlie 
finding.^'’ A survey of 376 immigrant workers in Arizona found that 33.5 percent had been fired, 
apparentl}' after receiving an E-Verify TNC, but that none had been notified b\' employers that they had 
received a TNC or given information to appeal the finding.*'^ 

Employer misuse will likely increase in a mandatory system. Current E-Verify users arc 
disproportionate]}' large businesses and federal contractors, and most users that have enrolled in the 
system have chosen to do so on a voluntaiy basis — all factors that make them more likely than a 
''typical" U.S. employer to use the system properly. Noncompliance with program rules w'ould almost 
certainly increase if all employers were required to use the system. In Arizona, the first state to make E- 
Verify mandatory, emploi ers are less compliant witli E-Verify procedures than E-Verify employers 
outside of Arizona, Tlie likely reason is tliat. unlike most E-Verify users, most Arizona employers did 
not volunteer to use the program. 

The increase in database errors and employer misuse that will increase under the Legal Workforce Act 
will be felt disproportionate!}' by Latino, Asian, and other foreign-born U.S. citizens and authorized 
workers, 

5 It hurts women who change their name die to marriage or dvorce and others v^th rrismatches i n SSA’s 
database. The Legal Workforce Act requires employers to reverify any w'orkcr who is the subject of a 
“notice” to the employer regarding a mismatched wage and tax statement. Currently, mismatched wage 
and tax statements result in SSA no-match letters to employers. An SSA no-match letter indicates that 
workers arc not receiving proper credit for their earnings, which will affect the level of retirement or 
disability benefits they may receive in the future if they do not correct the discrepancy in SSA’s 


^ Westat supra note 17. p. 1.^7, Tliirty-seven percent of employers self-reported tluit tliey took adverse actions against 
workers receiving a TNC. and w orkers reported that an additional 29 percent of employers took adverse action agauist 
llicm. with a total of over 66 percent of employers lake adverse action. 

Westat. supra note 17. pp. 1.57, 204. 
at pp. 1.^4, 199 

Caroline Isaacs. Sarcliorirg Arizona: The Hidden Inipacls of Arizona’s Employer Sanctions Lm- (Wasliinglon. DC; 
Ainerican Friends Serv ice Committee. 2009), ww\v.afsc.org/lucson/lil/a/Ge(DocumeiUAction/i/74700. 

Westat, supra note 17, p, 237, 
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records. There arc numerous reasons why employees’ names and Soeial Seeurity numbers might not 
match SSA records, including name changes due to marriage or divorce, incorrect data cntr\^ and 
misspelled names. No-matches arc not a proxy for unauthorized immigration status. In fact. SSA 
estimates that 17.8 million (or 4. 1 percent) of its records contain discrepancies and that 12.7 million 
(about 70 percent) of tliose records with errors belong to native-born U.S. citizens."^" 

Tlie number of SSA no-match letters sent by SSA could affect an estimated 10 million or more workers 
who would need to be re verified by their employers each year."^' And because the bill does nothing to fix 
the errors tliat are tlie subject of the SSA no-match letter, it is almost certain tliat when emplo 3 ’ers 
submit these w orkers' names to the EEVS, they will receive a TNC. As noted in the section above, 
workers w ith TNCs are more likely to be fired and have adverse action taken against them b\' tlieir 
employers. 

Additionally, because employers know' that receipt of a no-match letter will trigger an EE VS 
reverification, they may be overly cautious and fire these employees. Already, thousands of workers 
have been fired due to the mistalten assumption that an SSA no-match letter indicates an immigration 
violation.*^ 

6. The irrplemerTtaticyitirnsline is irrpracticsil arid LfTworitada Every- employer in the coimtiy — all 5.5 
million of them (not including agricultural employers) — will have to participate in the EEVS within two 
years of its enactment, It took 1 0 years to enroll the 25().()()0 employers who currently participate in E- 
Verify, Ramping up to 5.5 million employers is a 2,100 percent increase over the prior rate of 
enrollment and would require DHS to enroll appro.ximately 2 1 9,492 employers per month for two years. 
DHS would tlien have to enroll all 482,186 agricultural employers that have to use the system wicliin 3 
years of enactment.'’^ 

Despite E-Verify's many flaws, the Legal Workforce Act includes no performance evaluations or 
metrics to ensure that the huge EEVS system it proposes is w'orking as intended. Requiring such a 
dramatic and large-scale implementation of the EEVS — without addressing the existing data, 
technology, and infrastructure problems evident in E-Vcrify — would be a reeipc for chaos. According to 
the Association for Computing Machinery , turning E-Verify into a mandatory' program is a very- 
“serious architectural issue.’' because it would have to handle at least a thousand-fold increase in users. 


Congressional Response Report: Accuracy of the Social Security Administration s Numideni File (Office of llic Inspcclor 
General, Social Security Administration, December 2006, A-08-06-2610()). 
lit{ p://ww\Y .m uui g tatioripoiicy. or g,^si teVdgfau1t/files/d oc&‘InfocusSSANo-Matcfa (»!^-08. pdf . pg. and 6. 

C. Mehta, N, Theodore. andM, Hincapic. Social Security Administration’s No-Match Letter Program: Implications for 
Immigration Enjbrcemeni and Workers' Rights (Cciilcr for Urban Economic Dcvclopmcnl, University of Illinois ai 
Chicago; and National Inmiigration Law Center. Nov. 2(X)3) at 2. available at 
WWW. nic.edu/ciiDDa/uicucd/npublicatioiis/rccciit/SSAno matchicport.pdf . 

■^'Table 7; Hired Farm Labor - Workers and Payroll. 2007 Census of AgriculUire - Stale Data. 

lillp://\v\vw.agcensus-usda.gov/Publicalions/2(X)7/Full Reporl/Voliune I. Chapter 2 US Stale Level/sl99 2 007_007.pd 
f, pp. 336-344. 


10 



93 


queries, transaetions, and communications volumes. Each time a system grows even just ten times 
larger, serious technical issues arise that were not previously significant.^^ 

Howcantheshcirtcomiigs of EA/erHy be mtigate^ 

Making E-Verify mandatory for all employers without legalizing the status of immigrants in the labor force who 
currently are undocumented or fixing the weaknesses in the current system will not create jobs and will result in 
poorer working conditions, tlie loss of jobs for American w'orkers, and billions in dollars of lost tax revenue. At 
minimum, for expansion of E-Verify to be considered, the following steps must be taken: 

1 . Consider making use of the EEVS mandatory oniy if this is paired with a legalization program The EEV S 

program wdll not work as long as the U.S. still has a large population of unauthorized w orkers. If it is 
implemented without legalizing the 8 million undocumented workers in our economy, employers wdll 
simply move their imauthorized workers off their books into the undergroimd economy, causing billions 
of dollars in lost tax revenue. 

2. Apply the only to n©A/ hires. Rcvcrification of the entire w-orkforcc would place a huge administrative 
burden on workers and businesses alike. A current tnmover/separation rate of 40 percent a year (50-60 
million employees hired each year) means that most people's employment eligibility will be verified by 
the new system in a timely manner without forcing employers to go tlirough old records and reverify 
existing workers, While the Legal Workforce Act purports to verity only new hires, the practical 
implications of tlie bill are tliat almost all e.xisting woikers will have to be reverified. 

3 . Phase in the EB^ \Mth evaluations of its petformaice. Phase in E-Verify incrementally, by size of 
employer or by industry, while requiring that its performance be vigorously reevaluated prior to each 
expansion. Evaluations should address, at minimiun. wrongful terminations due to system errors, 
employer compliance with program rules, and the impact of the system on w'orkers' privacy. Minimum 
performance criteria should be met within each of these areas before subsequent expansions of the system. 
The Legal Workforce Act docs not include provision for any evaluation of the program. 

4. Ensire data accuacy. Establish data accuracy standards that arc subject to annual review to ensure that the 
data accessed by employers is accurate and continuously updated. The Legal Workforce Act contains no 
provisions to ensure data accuracy, yet would roll out the system under an extremely short timeline. 

5. Prcitect wallers from rrisuse of the systern. Prohibit use of the EEVS to selectively verify only certain 
workers, prescreen workers before a job offer, take adverse emplovinent actions based on sv'stem 
detemiinations, or fail to inform workers of their riglits under tlie progreun, Establish <ui oversiglit and 
penalty structure to ensure employer compliance with program rules. Tlie Legal Workforce Act contains 
no meaningful worker protections. 

6. EiTSLfB due process for wxterssiiject to database errors. Provide for administrative andjudicial review 
and allow workers to remain employed w'hile they challenge govenmient errors. Provide compensation 
from the government, costs, and attorney's fees when an error in the databases results in wrongful denial 
or termination of employment. Under the Legal Workforce Act workers w^ould be unlikely to receh e any 
remedv. 


Peter Neuinami “Securily and Privacy in die Employment Eligibility VerificaLion System (EEVS) and Related Sysleins." 
Tesliinony before Ihe Subcoiuinillee on Social Security of the House Commitlee on Ways and Means. June 7. 2007, 
htrp:.'/ways3ridrnea n s.lioiise.gov7he:mijas.asp‘?fonnni ocle^.'ievv&id-f^)9 9. 
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7. R'otect the privacy of vwrters. Minimize the amount of data collected and stored, and create penalties for 
collecting, maintaining, or distributing data not authorized in the statute. Create penalties to deter the use 
E-Verify data to commit identity fraud or for any other unauthorized purpose. 

8. Fund an outreach program Following in the footsteps of the process instituted when the 1-9 employment 
eligibility verification form was first introduced in 1986, the Office of Special Counsel for Immigration- 
Related Unfair Employment Practices (OSC) should be charged with conducting outreach and education 
to botli workers and employers in order to infonn them about how tlie system w'orks, riglits and 
responsibilities under the new’ system, and avenues for redress in tlie case of error or unfair employment 
practices. Despite mandating a 2,300 percent increase (over tlie rate of enrollment in E-Venfy) in 
employer utilization, tlie Legal Workforce Act proiddes for no outreach program to educate employers 
and workers of tlieir responsibilities and rights. 

9 Create a term-1 irrited employmert eligbility verification advisory panel. Tlie advisory’ panel would advise 
SSA and DHS on implementation of the EEVS. including standards of database accuracy, privacy, and 
compliance, in addition to outreach to workers and employers. The panel w’ould include representatives 
from appropriate federal ageneies. organizations with tcehnological and operational expertise in database 
accuracy, and other stakeholders that represent the interests of persons and entities affected by database 
inaccuracies, including business, labor unions, privacy advocates, and immigration organizations. 

10. Qarify that states are preempted from reqiiring businessesto use the Clarifying the statute's 

language with respect to this issue would ensure that the federal govemnicnt controls uniform expansion 
of tlie program, Tlie Legal Workforce Act still allows states such as Arizona to impose their own penalty 
scheme on employers. 

1 1 . R’Bvent unscrtfxious errployers from iBing irrrrigation law to avoid their oUigalions under labor laws. 

Under current law', employers seek out and hire undocumented workers to exploit them for their labor and 
then threaten them w'ith deportation when they exercise their labor rights. The employer pays no penalty 
for the labor violations. Holding employers liable for these labor law violations and preventing them from 
using immigration law to “deport their problem” will reduce the economic incentive to seek out these 
vulnerable workers. It will also prevent the churning of the workforce that undermines U.S. jobs. 
Legislation such as the POWER Act (the Protect Our Workers from Exploitation and Retaliation Act) 
would do Just that. It w’ould lessen the incentives for employers to use threats of immigration enforcement 
as a means to avoid compliance w’ith labor laws and help create safe workplaces for all workers. 

Conclusion 

Making use of E-Verify or any electronic employment eligibility verification sy stem mandatory^ outside of 
broader refonn of our immigration system, will undermine American jobs and ultimately impose new burdens 
on our economy, w’orkers and businesses. We have been trydiig an “immigration enforcement-only approach” 
for at least Lvo decades now, and it has not w'orked. We need enforcement of labor, employment and civil riglits 
law’s, not the current churning of the workforce, w’here undocumented workers are often preferred over 
documented w’orkers because they are easier to hire and fire. That only results in further downw ard pressure on 
wages and w’orking conditions of all U.S. w’orkers. 


12 


Mr. Gallegly. Ms. Moran, in your written testimony, and as you 
elaborated in your verbal testimony that workers won’t leave the 
country if E-Verify is mandated, you did say that pretty specifically 
in your opinion. 

Ms. Moran. Yes. 

Mr. Gallegly. But isn’t it true that illegal immigrants are leav- 
ing States that institute E-Verify mandates? In fact, just last week 
in the Atlantic Journal Constitution published an article entitled 
“Many Illegal Immigrants Leaving” — or “Many Immigrants Leav- 
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ing Georgia Behind,” outlining how illegal immigrants are leaving 
the State since they cannot find jobs after the State mandated 
businesses use E-Verify. That is a common known thing at least in 
the State of Georgia. 

In your written testimony, page 3, you point out that the con- 
struction industry has a 20 percent unemployment rate. The home 
builders who are actually in the construction trade are sitting at 
this table with you, to your right, now supporting Legal Workforce 
Act. Do you think that you know better what is best for the indus- 
try than those who actually are in the industry? 

Ms. Moran. Well, I don’t purport to know that, but let me first 
address the issue about people leaving. There have been no formal 
studies about E-Verify except in Arizona. And I think that you re- 
ceived a letter from one of the authors of the study from the Public 
Policy Institute of California, which said that 83 percent of workers 
actually stayed in the State. And I believe he said that if it is man- 
dated, that you wouldn’t even see as many people leave who they 
left in Arizona, because interstate migration is much different than 
leaving the country. So that is the only real actual study that we 
have. 

Again, I know people are frustrated with unemployment, but this 
program doesn’t solve it. 

Mr. Gallegly. What will they do if they can’t find a job? 

Ms. Moran. What will who do? 

Mr. Gallegly. Those that are illegal, and they are E-Verified, 
and the employer won’t hire them, what will they do? 

Ms. Moran. Well, what will happen is the employers will just 
move them off the books in the cash economy. I mean, our economy 
would be decimated if 8 million workers simply disappeared. I 
mean, think of not only 

Mr. Gallegly. Even with the increased penalties. 

Ms. Moran. Excuse me? 

Mr. Gallegly. Even with the increased penalties. 

Ms. Moran. In Arizona you lose your business license, you are 
fined, you got the sheriff going after you. Half the employers in Ari- 
zona aren’t even using the program, and of those who do, ICE has 
found that employers are coaching workers about how to get 
around the system and teaching them which documents to present 
to get around the system, and this doesn’t bill doesn’t address that. 

Mr. Gallegly. I thank the gentlelady. 

Mr. Miller, you know, there is a lot of discussion among the 
ranks that illegal immigrants only take jobs that American citizens 
will not take. We continue to hear that. 

Recently a company in your industry, Chipotle, a large national 
corporation formerly owned by, I believe, the McDonald’s Corpora- 
tion, and I think — what do they have, 1,000 stores, plus or minus? 
A large, large operation. ICE found out that they had many illegals 
working for them and cracked down, and they were terminated. 
And, of course, Chipotle executives and the corporation was fined, 
and that process is going on. 

Now, with thousands of employees that were illegal that were 
put away from — taking their jobs away, how in the world is 
Chipotle able to survive now that all of these illegal immigrants 
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that were working there — did they have to close down their doors, 
or did they have any Americans that applied for any of those jobs? 

Mr. Miller. I didn’t hear, Mr. Chairman, that any of the res- 
taurants closed. In reality what has been happening, and it hap- 
pened with personal experiences in the business that I owned and 
operated, is in using E-Verify, when an undocumented worker is 
exposed, they go across the street and get another job. That is what 
has been happening. That is in real life. 

Mr. Gallegly. That is really kind of where I wanted to go, and 
my time is running out, but the fact is there were American unem- 
ployed people standing in line to take those jobs; is that correct? 

Mr. Miller. Yes, sir. 

Mr. Gallegly. Number two, when ICE went in and did the en- 
forcement, they enforced sanctions against the employers, which is 
all well and good, and I support that, but they didn’t do a doggone 
thing to the thousands of people that working there illegally. They 
just went down the street or across the street and went to work 
somewhere else; is that correct? 

Mr. Miller. That is correct. 

Mr. Gallegly. That is under current law, correct? 

Mr. Miller. Yes. 

Mr. Gallegly. Thank you very much. 

At this time I would yield to the gentlelady from California Ms. 
Lofgren. 

Ms. Loegren. Thank you, Mr. Chairman. 

I was reading the op-ed piece that Mr. Miller posted in the Fort 
Worth Star Tribune a number of years ago, and here is what that 
op-ed piece that he wrote says: “The economic consequences of re- 
moving the 1 in 20 employees who are undocumented from Amer- 
ica’s workforce would be devastating. The restaurant industry, the 
Nation’s largest private-sector employer, sustains 12.5 million jobs 
in restaurants directly and millions more in other industries.” 

It goes on to say, “Clearly we can’t fix our broken immigration 
laws simply by enforcing them more stringently. We need to make 
them reflect the law of supply and demand and the need to secure 
our borders. Only by reforming immigration policy in this way will 
we improve enforcement and strengthen America’s economy, securi- 
ties and values.” 

I ask unanimous consent to put this op-ed piece into the record. 

Mr. Gallegly. Without objection. 

[The information referred to follows:] 
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Op-ed publi.shed in Ft. Worth .Star-Tribune on March 15 in the need for 
immigration reform 


Reforni, with a generous helping of reality 
By CRAIG MILLER 
Special to the Star-Tclegrani 

Responding to justifiable public outrage generated by our out-of-control immigration 
system, the Senate Judiciary Committee tomorrow will examine ways to reform it Too 
long neglected, the current system undermines America's economic and security interests It 
is imperative that senators get it riglit. 

As a restaurateur, I see the economic damage done by the immigration system every day 
Fast-growing industries such as mine and others, such as construction, healthcare and 
hospitality, face worker shortages These are set to get worse 

Over the next decade, the National Restaurant Association projects diat the number of jobs 
in the food-service business will grow 1 S times as fast as the U S labor force The number 
of 16- to 24-vear-olds in the labor force — half our industry's workforce — will not grow at 
all 

L'nfortunately, our immigration system does not reflect America's need for workers Our 
economy provided 134 million jobs last year Yet the federal government makes only 
10,000 green cards available for service industry workers each year. No wonder there are 
an estimated 12 million undocumented individuals in America today and half a million 
more arriving each year 

This dysfunctional system forces .America's employers to navigate tricky waters each time 
they hire: complex immigration regulations; a glut of seemingly valid, but counterfeit, 
worker identification documents, and the threat of discrimination lawsuits if they ask the 
"wrong" questions about employees' documents. 

Immigration foes claim the answer is simple: more enforcement. This approach, typified by 
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a bill lhat passed the House of Representatives last year, proposes severe penalties for 
employers and undocumented employees. The idea behind the bill make life so tough on 
the undocumented that they will eventually leave 

The House bill classifies undocumented immigrants as "aggravated felons" — a tough 
charge for the nursing home employee who cares for the elderly or the hotel worker who 
cleans our room It would fine even "mom and pop" restaurants as much as $25,000 for 
paperwork errors 

The economic conseipiences of removing the one in 20 employees who are undocumented 
from America's workforce would be devastating The restaurant industry — the nation's 
largest private sector employer — sustains 1 2 5 million jobs in restaurants directly and 
millions more in other industries 

If a restaurant cannot fill entry-level positions, fewer higher-skill jobs are viable — in our 
industry and many others Overall, the National Restaurant Association estimates that 
removing one in 20 food-.service employees would result in a $20 billion loss to America's 
economy 

Clearly we can't fix our broken immigration laws simply by enforcing them more 
stringently We need to make them reflect the law of supply and demand and the need to 
secure our borders Only by reforming immigration policy in this way will we improve 
enforcement, and strengthen America's economy, security and values 

Sens. John McCain, R-Ariz , and Edward Kennedy, D-Mass , have introduced legislation 
.supported by religious groups, labor unions and employers Sens John Comyn, R-Texas, 
Jon Kyi, R-Ariz.; Chuck Hagel, R-Neb , and Pete Domenici, R-N M . recognize that "more 
enforcement" alone won't solve the problem, each has something to add to the solution 

Now the task falls to Senate Judiciary Committee Chairman Arlen Specter, who also has 
new ideas to offer, and members of his committee to produce immigration legislation that 
finally addresses .America's economic and national security needs The stakes could hardly 
be higher. 

( 'rtiif! Miller. chaiinMii of the Nulioiuil HesUwraiU As.\oeuilioii. is president and chief 
execiilive iifficer tf Rnih's ( 'hris Steak House. 
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Ms, Lofgren, Ms, Moran, you studied this over a period of time 
as an academic, and we throw — what is it they said? There are lies, 
darn lies, in statistics? But I think it would be helpful if we could 
get actually a picture that is complete, because — and I am asking 
you to do that. In fact, it is true that most of the people who use 
this system get an instant verification, I mean, it is in the nineties. 
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that is correct. There are two questions about that. We have, I be- 
lieve, an analysis I would like you to address that somewhere in 
the neighborhood of half of the people who really aren’t eligible to 
work are cleared in that system anyhow. That is one of statistics 
that has been thrown out. 

The other thing, DHS had an independent study done, and they 
said that in the case — that about 42 percent of applicants who are 
dinged on the system are never told, and so they don’t have a 
chance. If they actually are eligible to work, they don’t have a 
chance to prove that up because nobody ever told them what the 
issue was. 

And then the second statistic I would like to you throw some 
light on is that when there are contests, what is the outcome? And 
I think that when people contest the dinging, my understanding is 
that more than half of them actually prove up that they are law- 
fully here. So if 42 percent are never told, that is a bunch of Ameri- 
cans presumably who actually had a right to work, but they 
weren’t told, and now the government is going to keep them unem- 
ployed at a time of 9 percent unemployment. 

The second statistic I would like you to — set of statistics — to 
identify is what this means across the entire American workforce. 
I talked to my daughter, a lawyer in San Jose. I say, look, there 
is an error rate of about a percent. She said, oh, my God, you 
would never do that in business. She is a corporate lawyer. I mean, 
if you had that kind of error rate in the business she is in, it would 
be catastrophic. Could you address how many millions of American 
citizens are likely to be unemployed because of defects in the data- 
base? 

Ms. Moran. Okay. Let me try to break this down. So a lot of us 
have been operating off this the Westat study, which DHS commis- 
sioned over a number of years, and they use a statistical model. 
And so their model says, as I think someone pointed out, a little 
under 1 percent of U.S. Citizens and legal workers are improperly 
dinged by the system, and about half of those who are improperly 
dinged never correct their records — never are able to correct their 
records for numerous reasons. Forty-two percent of employers don’t 
notify them, they just can’t correct their records with SSA like Jes- 
sica did. And so if you extrapolate those out, it is a little bit over 
a million people in a mandatory system having to go to correct 
records. 

I want to point out, though, whenever employers have audited 
their own data, they have come up with much higher rates. So L.A. 
County, for example, audited their own use of E-Verify and found 
a 2.3 percent error rate, not a .8 percent error rate. And Intel a 
couple of years ago announced that they had a 12 percent error 
rate, all of these people that had been cleared. 

So I guess the point is that we do have a statistical model, and 
I think it is alarming in and of itself that there are a few million 
workers that could be affected, but then you also have real-life ex- 
periences. And I think you know SSA did their own run on the 
numbers, and they said 3.6 million people would come to their of- 
fices. 

What happens when people contest, I think that was your ques- 
tion, sort of what is the outcome? So approximately 1 percent are 
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authorized, they should never have been dinged, and half of them 
can correct. That means half can’t correct. We estimate that a little 
under a million people in a mandatory system will not be able to 
correct their records, and they will lose their jobs. This is why the 
lack of due process is really, really concerning, because they can’t 
get their job back, they can’t get their wages back. And that is 
what is happening under the current system. 

On the 54 percent of workers that can get through, I mean, right 
now if I present a legitimate document, the system can’t detect 
that, and that is what is happening in Arizona. Employers know 
that, you know, the State driver’s license won’t be detected by the 
system, and so they coach workers in providing that document. 
This bill doesn’t address that at all. And I think, you know, getting 
all 50 States to give up their driver’s license data, I think we tried 
that in REAL ID, and they said no. 

Mr. Gallegly. The time of the gentlelady has expired. 

Mr. Smith. 

Mr. Smith. Thank you, Mr. Chairman. 

First of all, I want to thank our witnesses. We heard some pow- 
erful testimony in favor of the bill today, and that is much appre- 
ciated. 

Congressman Calvert, let me address my first comment to you. 
You made a very good case for why E-Verify works, both from a 
personal business owner’s point of view, as well as being able to 
quote the various figures that back up our case. You actually up- 
dated my figures. I didn’t realize there are now 268,000 employers 
who voluntarily use E-Verify, and I know that about 1,300 more 
businesses are now voluntarily using the program every week. So 
clearly it works. 

And you and I both use the figure that 99.5 percent of work-eligi- 
ble employees are immediately confirmed. By the way, that may 
make it the most effective government program in existence. I don’t 
know of any other government program that works 99.5 percent of 
the time. 

I basically just want to give you an opportunity to see if there 
is any other way you feel that we can demonstrate that the pro- 
gram works. 

Mr. Calvert. Well, first let me just make a point, too, Mr. Chair- 
man. Thank you for your question. I certainly take exception to the 
assumption that mandatory E-Verify would turn law-abiding em- 
ployers into lawbreakers because they don’t want to comply with 
the law. 

I was in private business, I was in the restaurant business, all 
my life as a family business. We comply with the law. And most 
small business people I know, 99 percent of them comply with the 
law. They don’t go out of their way to put employees off the books 
in the so-called cash economy, whatever the hell that is. 

These academics that make these arguments never been in busi- 
ness in their life. They have never employed a person in their life. 
They don’t even know how the system works to employ an indi- 
vidual or how the economy works. So I just want to make that 
point. 

One thing about preemption. I think it is important. My own 
county, we have cities and communities that are doing their own 
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preemption, I mean, their own law on E-Verify, because they are 
frustrated with the Federal Government. We do need a national 
law because it is pushing — like a State of California which will 
never put an E-Verify law in — pushing a lot of these people that 
are unemployed in the State of California. It already has a 12-1/ 
2 percent unemployment rate. So bordering States that are putting 
in mandatory E-Verify are pushing folks into the State of Cali- 
fornia. So it is an important bill. 

Mr. Smith. Thank you, Mr. Calvert. 

Mr. Rutenberg, I appreciated your testimony. Let me ask you the 
question, can small businesses just as well as large businesses com- 
ply with E-Verify? I know home builders go from small businesses 
to large entities, and I wanted to see if you thought it was going 
to be equally applicable to both. 

Mr. Rutenberg. Thank you, Mr. Chairman. 

I believe it is going to be much harder for the small businesses 
to comply. I know that Monday, as a builder, I worked 15 hours 
and was only in my office for about 15 minutes at one point. We 
are on the mobile, on the go, and we would have to count on our 
subcontractors and our vendors to do the E-Verify for themselves. 
We would not be able to control that. 

Mr. Smith. Mr. Miller made the same point and also pointed out 
that in the bill we have the phase-in last for the small businesses 
to give them an opportunity to gear up. So we actually changed the 
approach on it just because we had understood that small busi- 
nesses needed a little bit more time, so we took that direction. 

Mr. Rutenberg. I appreciate that. 

Mr. Smith. Mr. Miller, let me ask you, you mentioned as far as 
the National Restaurant Association goes and the owners, why 
don’t you support an exemption for some employers of the E-Verify 
system? You made the case, I think correctly, that everybody has 
to play by the same rules. But why don’t you support an exemption 
for some other entity? 

Mr. Miller. As someone that voluntarily put in e-verification, I 
saw what happened when it was not equally applied to all busi- 
nesses. The employees that did not qualify to be employed by my 
company would literally walk across the street to a competing busi- 
ness. And this is one of those cases where we need a Federal law 
that will provide equal playing fields for all businesses to tap into 
the legal workforce. 

Mr. Smith. Thank you, Mr. Miller. 

Ms. Moran, let me direct my last question to you. Let me give 
you some figures that I think are indisputable. If you do question 
them, let me know. 

The first is I believe that there are 24 million Americans who are 
unemployed or so discouraged they have given up looking for work. 
Of those 24 million unemployed Americans, 19 million do not have 
a college degree, have a high school diploma. There are roughly 7- 
to 8 million people working illegally in the United States. And ac- 
cording to my figures, the most recent unemployment rates for 
Americans with only a high school education — these are the Ameri- 
cans that are competing with these jobs taken by illegal workers — 
21 percent for all Americans, but it is 25 percent unemployment 
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rate for Hispanic Americans, 30 percent unemployment rate for 
Black Americans. 

It seemed to me that almost everything you have said — and it is 
a legitimate point of view from your perspective — ^but almost every- 
thing you said seemed to me to put the interest of illegal workers 
ahead of the interest of unemployed American workers. Why 
wouldn’t we want to do everything we could for these unemployed 
Hispanic Americans and Black Americans and open up jobs for 
them? 

Ms. Moran. I am putting the interest of the economy first and 
the impact that it would have. In terms of the numbers about those 
without a high school diploma, I am not an economist. I mean, you 
know, Dan Griswold from Cato, you know, we are not best buds on 
most things, he is the one that says this is not how the economy 
works, and that, yes, there would be some workers that get jobs, 
but generally it is just not a 1-to-l, and that those workers 

Mr. Smith. I wasn’t talking about 1-1. Thirty percent Black 
Americans with only a high school education are unemployed, 25 
percent Hispanic Americans. They are the ones that would benefit 
from the E-Verify program when we free up those jobs. 

Ms. Moran. I hear what you are saying. All I am telling you is 
what the economists are saying. Conservative, libertarian, liberals 
are all saying the same thing, which is that it is just not going to 
create jobs for all of those workers. I am not an economist so I 
can’t 

Mr. Smith. I don’t think all economists are saying that, and, 
again, when we hear from employers, when we hear from people 
who had practical experience, it is just the opposite. Those jobs are 
being freed up. But we just have to agree to disagree on that. 

Ms. Moran. Okay. 

Mr. Smith. Thank you, Mr. Chairman. 

Mr. Gallegly. Thank you, Mr. Chairman. 

Mr. Conyers. 

Mr. Conyers. Thank you so much. 

Is there something I am missing in Mr. Miller’s example of 
Chipotle or any other restaurant where they find an illegal working 
and fire him, and that he advises the Committee that the illegal 
just walks across the street and gets another job? Is that the way 
it happens in your estimation or in your experience? This is to At- 
torney Moran. Am I missing something there that people that get 
fired just go get another job somewhere else where they are not 
checked, and that is why he likes mandatory. 

Ms. Moran. I am an employer, and I would be affected by E- 
Verify because I have a babysitter, so I just want to put that on 
the record. 

Yeah. I mean, this is going to hurt employers that abide by the 
rules. If you abide by the rule, you are going to use E-Verify. You 
know, half of them will be detected, half of them won’t. But a lot 
of employers simply are not going to comply with the law. 

And I can’t remember if. Chairman Gallegly, you just made this 
point or someone made the point about employers are going to com- 
ply. In Arizona, half aren’t complying. Half are not using the sys- 
tem. So it is not like these are bad employers; they just need their 
workforce, and they don’t want to go under. 
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Mr. Conyers. And a person that doesn’t — that can’t get a job 
through E-Verify just goes to an employer that doesn’t use E- 
Verify. 

Well, maybe that is a case for Mr. Miller arguing that we ought 
to make it mandatory, and then everybody will 

Ms. Moran. What I am saying is when it is mandatory, employ- 
ers still aren’t complying with the law. In Arizona it is mandatory 
for every employer, and half of them are not using it, and others 
are using it improperly. So just because you say it is mandatory 
doesn’t mean it is mandatory. 

That is why the real solution is legalizing the 8 million undocu- 
mented workers in our economy. Otherwise everyone is just going 
to be figuring out how to get around the system until you find a 
real solution. 

Mr. Conyers. So, now, if we effect comprehensive immigration 
reform and get a pathway to legalizing people, then it seems to me 
that you might not even need E-Verify after that. 

Ms. Moran. Well, you know, we think that is the first thing that 
has to happen if you put E-Verify on line. There are a lot of other 
things. I mean, I would write a very different bill than the Legal 
Workforce Act that included worker protections and phase-ins. 
There are just lots of things that need to do to make it work. It 
has made a lot of improvements, but it is just not there. 

Mr. Conyers. Well, Mr. Rutenberg, do you think that we could 
work toward an immigration reform system that would clear up 
some of the fundamental problems? You know, the way I am un- 
derstanding the lawyer here is that this is a kind of an attempt to 
put a band-aid over a bigger problem. Until we deal with immigra- 
tion as a big subject, with millions of people now having no way 
to get to citizenship, we are going to always be in this fix. 

Mr. Rutenberg. What we tried to do in our testimony was to say 
that we are starting to see a quiltwork patch of different regula- 
tions at the State and the local level, which has the danger of be- 
coming a very difficult environment to work within. We think that 
it is preferable to have a national E-Verify program which still — 
it is in the process of being refined and has made serious improve- 
ment. 

Mr. Conyers. Do you support comprehensive immigration re- 
form? 

Mr. Roberts. We believe that we need to have a sustainable, 
workable immigration policy. 

Mr. Conyers. Well, that means depending on what I mean by 
comprehensive immigration reform. 

Mr. Miller, do you believe in comprehensive immigration reform; 
that is, working out a way for the 8 million people, especially the 
ones that have kids here and been working for years and paying 
their taxes, that we get it straightened out once and for all. 

Mr. Miller. The first thing I believe in is the rule of law. 

Mr. Conyers. We all, you know 

Mr. Miller. I question whether everyone takes the same position 
that I do that if the law exists, that you are supposed to enter this 
country in a legal way 

Mr. Conyers. Wait a minute. Do you support comprehensive im- 
migration reform or not? 
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Mr. Miller. No. I don’t think that that is the answer. 

Mr. Conyers. Okay. That is fair enough. 

Thanks, Mr. Chairman. 

Mr. Gallegly. Thank you, Mr. Chairman. 

Mr. King. 

Mr. King. Thank you, Mr. Chairman. 

I want to thank all of the witnesses for your testimony and your 
presence here. 

I would like to first start off with having noted in the opening 
remarks, of which I did not offer one, that Mr. Conyers’ statement 
that agriculture would collapse if we didn’t have illegal workers, I 
represent a big chunk of Iowa, and we do a lot of agriculture, and 
I can tell you that America is not going to go hungry if we enforce 
the rule of law. We will raise the food we need to feed the people 
in this country, and we will export a lot of food to feed people in 
many other countries. We have that ability, and we are resilient 
enough and entrepreneurial enough to take advantage of the oppor- 
tunities there and create new ones. And with the genetic design 
that we have, we are increasing corn yields 3 to 4 percent a year, 
for example, and we need fewer people instead of more people. 

What happens in business is that you follow the path of least re- 
sistance to maximize your profits. For example, I have a con- 
stituent that has a 16-row corn planter, and he is a master mar- 
keter, sitting at the Internet and on the phones on a regular basis 
maximizing his profits. He bought land in Brazil because it was an 
investment that looked good, and in spite of his big equipment he 
has in Iowa, he has 96 one-row cultivators down there. These are 
men with hoes that work cheaper than he can run equipment. 

So we will do the things necessary as an example to raise the 
food and feed this country and feed the world. I just wanted to 
bring that part up and make an early comment on that. 

I have a number of questions. 

Mr. Miller, I appreciate your testimony, especially on your state- 
ment about the approval of the language in the bill that allows for 
a preemployment check. And I have long been aggrieved by exist- 
ing E-Verify law that requires you to hire the illegals before you 
can verify that you have hired illegal employees, as I appreciate 
your reinforcement of that component of it. And there are a num- 
ber of standards out there. One of them is Iowa’s drug testing law 
as I wrote the language that would be as a condition of employ- 
ment, a preemployment test for drug testing or preemployment test 
for legal status. 

I am interested in what you might say about the difference be- 
tween mandatory and voluntary testing of current or legacy em- 
ployees. If we don’t make it mandatory for legacy employees, then 
what do you think is the result on the illegal workforce that exists 
in employment today. 

Mr. Miller. Well, Mr. King, coming from the restaurant indus- 
try where people and employees change positions, change compa- 
nies very frequently, if you looked at it from the way we do in 
terms of turnover of jobs, a lot of entry-level workers, a lot of peo- 
ple work for different companies. Some of our employees work for 
two or three different companies at a time. 
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I believe that if we start this process the way this bill is in- 
tended, and that we don’t require a pre — that we verify all of the 
existing employees, that this is the best way that we can imple- 
ment this system on a broad basis and accomplish over a period of 
time what we want to accomplish, and that is make sure that all 
workers in America are legally — are here legally and have the right 
to work in America. 

Mr. King. Not the whole step, but a good step in the right in the 
right direction, then, to summarize. 

And then there is also a provision in there for agricultural sea- 
sonal employees, that if they have been employed by the employer 
in the past in a seasonal business, that they don’t need to be 
verified again. And as an employer in the restaurant business, does 
that — do you look at that and think that that is a special provision 
for an individual profession? I will see it from a seasonal construc- 
tion business that if I have seasonal employees that have worked 
for me in the past, and they have to be verified when the frost goes 
out every spring, but workers that come in in the San Joaquin Val- 
ley would not, what is your view on that from a justice or equity 
standpoint? 

Mr. Miller. Well, we have a process called the H2B visa for sea- 
sonal workers. Our industry, particularly the resort part of our in- 
dustry, unfortunately right now the Department of Labor is actu- 
ally creating even higher barriers that prevent the HB2 visa pro- 
gram to work effectively. So I believe that the way this act is writ- 
ten, that we can get through over time and be able to make sure 
that we maintain the viability of all of our businesses. And agri- 
culture is special, to Mr. Conyers’ point. 

Mr. King. Thank you. 

If I could quickly ask Ms. Moran, you made the comment that 
the bill, the language came out of it that was a nondiscriminatory 
language. And I would point out that if you read the language 
closely, that the words “nondiscriminatory” came out, but the sub- 
stance of the effect of it remain that one would have to test all the 
employees similarly situated or within that. And as the interpreta- 
tion that I have is that if you are an employer, and you employ 
10,000 or more, or any number for that matter, and you think that 
you have a problem with illegal workers in a certain area, might 
be sanitation within the plant, you would still be required to run 
all 10,000 of those employees through — under the language that I 
see in this bill, all 10,000 employees through E-Verify if you 
thought you might have had a problem within a small segment of 
your employment base, perhaps 100 of your 10,000. 

You are concerned about nondiscrimination. I think that dis- 
criminates against the employer, who in good faith would want to 
have a legal workforce, but would be prohibited from that by the 
burden of having to punch 10,000 names through the computer to 
be able to clean up one segment of this factory. What would be 
your thoughts on that? 

Ms. Moran. Well, I think we saw from IRCA that there was a 
lot of hiring discrimination when they implemented the employer 
sanctions. I think there was a series of 3 or so GAO reports that 
documented that that actually did happen. So I do think it is im- 
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portant that if the employer is going to re verify someone, they have 
to reverify everyone. 

Mr. King. So, what is the problem with an employer reverifying 
a segment of their workforce if, say, it is sanitation, or mechanics, 
or my truck drivers, or bulldozer operators? If I have got no prob- 
lem with the white collar part of this, but I do have a problem with 
the blue collar, why would you disagree with that philosophically? 
And if I could ask unanimous consent for an additional 1 minute 
so the gentlelady could respond? 

Ms. Moran. Because from a worker’s perspective, it is really a 
problem. So let us say that you wanted — you know, certain workers 
you expect are undocumented, maybe they are Latino, so you de- 
cide to reverify them. Already we have a super high, I would say, 
error rate. 

Mr. King. Ms. Moran, how would an employee know if they are 
being reverified, and how would an employer discriminate against 
an employee who was a legal worker? 

Ms. Moran. Because they would be the subject of a database 
error. Naturalized U.S. citizens are 30 times more likely than na- 
tive-born — 

Mr. King. Mr. Smith’s testimony in his opening statement re- 
solved that issue. So how does an employer discriminate against an 
employee? If the employee doesn’t know they are using E-Verify to 
verify that they are a legal worker, the only thing they can do is 
take action against an illegal. 

Mr. Gallegly. The time of the gentleman has expired. I will give 
her an opportunity to try to respond, and then we will go to the 
next speaker. 

Ms. Moran. I am a little bit confused by the question, because 
I am not quite sure how you can know that someone is an illegal 
worker unless you reverify them. It would result in discriminatory 
use. And there aren’t any worker protections. I think there is a line 
that says that you can’t take adverse action or something. There 
are no penalties attached, so right now there is a high level of em- 
ployer misuse with voluntary users. 

Mr. King. Mr. Chairman, I would ask unanimous consent to clar- 
ify this significant point that we have here. There has been an alle- 
gation of discrimination, and I think the witness is the expert and 
can answer. 

Mr. Gallegly. Without objection, the gentleman will have 1 
minute for the purpose of clarifying his question. 

Mr. King. Thank you, Mr. Chairman. 

My point is this, that as an employer, if you had one or several 
employees that you suspected were illegal, and the documentation 
would give you that lack of confidence, so their lawful ability to 
work in the United States, an employer under — the way I would 
propose this language — could then sit down in their HR depart- 
ment, light up their computer, punch the 1-9 information into the 
E-Verify database, and verify that they could lawfully work in this 
country for their company. 

If an employer did that, the employee would have no idea that 
that process was taking place. Therefore, if they were a legal em- 
ployee, zero discrimination could possibly take place. And if they 
were illegal, they would be dismissed according to the intent of this 
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congressional legislation. So how does discrimination take place 
under E-Verify? 

Mr. Gallegly. Ms. Moran. 

Ms. Moran. So, first of all, the Westat study, I can’t remember 
if it was this one or the last one, found that when employers — 
when workers who are foreign horn. Latino, Asian, foreign-born 
workers, are the subject of an error, they make an automatic as- 
sumption that they are undocumented. 

And so the point I am trying to make is that people of color, for- 
eign-born workers are going to be more likely to be the subject of 
this reverification, and when they are, they are therefore going to 
receive more errors and be the subject of more adverse action. So 
it is not direct — it is unintended maybe, or it is indirect discrimina- 
tion, but it is discrimination. 

Mr. King. The computer doesn’t know what color they are. I yield 
back. 

Ms. Moran. But the employer does. 

Mr. Gallegly. Ms. Jackson Lee. 

Ms. Jackson Lee. Thank you, Mr. Chairman. 

I ask unanimous consent to have an additional 1 minute to be 
able to yield to the Ranking Member Mr. Conyers, please. 

Mr. Gallegly. Without objection. 

Ms. Jackson Lee. Thank you. I yield 1 minute to the gentleman 
from Michigan. 

Mr. Conyers. Thank you. 

To my friend Steve King, and I don’t know much about Iowa ex- 
cept that last time I went in with Obama to carry your State, you 
guys there deal in corn, and corn is a machine-sensitive operation. 
There isn’t any stoop labor. You are not picking apples. 

Mr. King. We used to plant it by hand. 

Mr. Conyers. You used to. But it is mostly machinery. So the 
kinds of questions that involve the restaurant business and home- 
building is a little bit different, Steve. And that is the only thing 
I wanted to point out. That is why you don’t have this kind of prob- 
lem much in your State. 

And, by the way, I will probably be back in your State next year. 

Mr. Gallegly. Good luck, Mr. Conyers. 

I would yield to the gentlelady from Texas Ms. Jackson Lee. 

Ms. Jackson Lee. I thank the Chairman very much. And I 
thank the Ranking Member. And let me thank all of the witnesses 
as well. And thank you for allowing me to acknowledge that I was 
in a Homeland Security hearing on radical Muslim issues that de- 
layed me coming here. Another opportunity to set the record 
straight. 

But in any event, in his absence, and I hope to speak to him di- 
rectly on H.R. 2164, to Mr. Smith, I would greatly appreciate hav- 
ing the opportunity to expand the horizons of E-Verify for an 
amendment that would add comprehensive immigration reform. I 
think it is an excellent vehicle to amend it with the comprehensive 
immigration reform language that many of us have been working 
on for more than a decade. If this is going to be the vehicle that 
is going to travel dealing with the question of immigration, why not 
look at it comprehensively to answer a number of concerns. 
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The other question I would like to put on the record — Mr. Smith, 
I am sorry, I didn’t see you there — is I cannot find the basis of 
funding in this particular legislation. And from my perspective — 
and I will ask Ms. Moran at a certain point — it looks as if this bill 
is going to exponentially add costs to the government. And as I un- 
derstand it, my colleagues on the other side of the aisle are looking 
to slash the budget and, in fact, have no money. 

So I don’t see how we are going to effectively use this without 
tying comprehensive immigration reform, which, Ms. Moran — and 
I am not posing a question — to my knowledge all the bills that I 
have reviewed, including my legislation and other legislation, as- 
sesses fees which go back into the Treasury, and therefore it is self- 
providing. 

Let me ask Mr. Rutenberg. I am a strong supporter of the home 
builders. I work a lot on the home building issues. I want you to 
build, build, build and employ, employ, employ. We have a strong 
contingent in Texas, as you well know. 

My simple question to you is do you or do you know of your State 
organization, local organization that support comprehensive immi- 
gration reform? Do you have that body of thought among your 
members? 

Mr. Rutenberg. I don’t think that we have a consensus on com- 
prehensive. 

Ms. Jackson Lee. But you do have some sectors that agree with 
that? 

Mr. Roberts. In 160,000 members, I have somebody who agrees 
with almost everything. 

Ms. Jackson Lee. Well, do you know — have you visited — I am 
not sure, where are you from? 

Mr. Rutenberg. Florida. 

Ms. Jackson Lee. Are you familiar with those in Texas? 

Mr. Rutenberg. I know a quite a number. I have attended your 
meetings frequently. 

Ms. Jackson Lee. All right. So I would imagine you have seen 
some body of thought in Texas agreeing of comprehensive immigra- 
tion reform. 

Mr. Rutenberg. I cannot speak to that. I do know that we 
thought that E-Verify was a good start to this point. 

Ms. Jackson Lee. Are you against comprehensive immigration 
reform that would allow people to get in line in a second line and 
pay fees, and continue to contribute to the American public, and 
serve in the United States military? 

Mr. Rutenberg. I personally do not have an opinion for this 
Committee on comprehensive reform. I will tell you 

Ms. Jackson Lee. I thank you. My time is short. Thank you. 

Mr. Miller, I understand you represent restaurants, and is that 
the National Restaurant Association? 

Mr. Miller. Yes, ma’am. 

Ms. Jackson Lee. All right. And what is your position on com- 
prehensive immigration reform? 

Mr. Miller. We tried that back in 2005 and 2006, as I am sure 
you recall. 

Ms. Jackson Lee. Who tried it? The restaurants tried it? 

Mr. Miller. No. Our Congress tried it. 
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Ms. Jackson Lee. I don’t know who tried it then. You must not 
he reading the legislation. But what is your answer? 

Mr. Smith. I think he is referring to the Senate bill. I would give 
him a chance to respond if I were you. 

Ms. Jackson Lee. The Senate bill didn’t pass. 

Mr. Miller. Having lived on the front lines of an immigration 
policy or a lack of an immigration policy for my entire career as 
a restaurateur, I looked at this bill 

Ms. Jackson Lee. You are trying to — I don’t want to cut you off, 
but I need to get to Ms. Moran. But what you are saying is I am 
taking anything I can get because you need to have some order. Is 
that my understanding? 

Mr. Miller. I am here in support of this bill because I think it 
will move 

Ms. Jackson Lee. I got it. When you are desperate, you gotta get 
something, and I appreciate it. 

Ms. Moran, can you now just pose the question to help Mr. Mil- 
ler, because as I recall, the National Restaurant Association did 
support comprehensive immigration reform during my lifetime in 
the United States Congress. 

Tell us how bad this bill will be in terms of cost, in terms of 
small businesses, and in particular the errors that will now burden 
the Social Security office in order to handle people who are going 
to be discriminated against. 

Ms. Moran. Yeah. I talked a bit about the error rates, but defi- 
nitely the impact on the Social Security Administration is going to 
be enormous. And I testified at the hearing last month about that, 
and we can submit that testimony for the record. You know, the 
only 

Ms. Jackson Lee. Maybe you can help Mr. Miller, because that 
is why he is here. 

Ms. Moran. We have worked together in the past on comprehen- 
sive immigration reform — not “we” personally, but certainly we 
have worked with the businesses on a comprehensive immigration 
reform bill that included E-Verify and legalization in the past. I 
think you are referencing the Senate efforts in 2006 and 2007. 

Regarding the costs, we only have one real score on the manda- 
tory E-Verify program, and it is $17 billion in lost tax revenue. We 
have another score that puts about 5- or 6 billion it costs to actu- 
ally run the program. 

Ms. Jackson Lee. Five- or six billion? 

Ms. Moran. To actually sort of put it on line; not the tax loss, 
but actually running the program. 

I have — I would like to submit for the record, I have got four 
pages of quotes from small businesses saying, “I don’t want this,” 
testifying in Florida and other States saying that they don’t want 
E-Verify; that they don’t have an HR department, that their sister 
does it or their mom does it; that they don’t have the expenses; 
that they can’t handle helping people fix their errors. 

So I know that we have got some business associations here, but 
the Main Street Alliance submitted a letter to this Committee say- 
ing this is not good for small business. So I think we have got some 
sort of like big business insider D.C. groups and we have got some 
Main Street groups that are saying this isn’t for them. 
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Mr. Gallegly. I thank the gentlelady. The gentlelady’s time has 
expired. 

I ask unanimous consent that a June 14, 2011, letter, support for 
the Legal Workforce Act, from the American Council on Inter- 
national Personnel; a June 14, 2011, press release from the U.S. 
Chamber of Commerce supporting the Legal Workforce Act; and a 
June 15, 2011, letter to Chairman Smith from the Society for 
Human Resource Management supporting the Legal Workforce Act 
he made a part of the record for this hearing. 

[The information referred to follows:] 
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.nicrican CoLincil on International Personnel ; Adv^jneing GAKjai Wobiidy 


June 14, 2011 

The Honorable Lamar Smith 
Chainnan 

Committee on the Judiciary 
U S- House of Representatives 
Washington, DC 20515 

Dear Chairman Smith: 

On behalf of the American Council on International Personnel (ACTP), T am writing to thank 
you for introducing the Legal Workforce Act, legislation that would rightly create one, 
federal electronic employment eligibility system. 

ACTP is the leading trade association that advocates for sound business immigration policy. 
Our members consist of over 220 of America’s largest companies, universities and non-profit 
research institutions. We represent the in-house human resource and legal professionals 
responsible for hiring and verifying the employment eligibility of employees at locations 
across the United States. 

Our members uniquely know the challenges that a patchwork of state and local verification 
laws could pose, and we applaud you for including federal preemption of such a disparate 
network of laws in your legislation. Given the recent U S. Supreme Court decision in 
Chamber of Commerce of Ihe Uniled Slates of America el al. v. Whiling el al., federal 
preemption is the right direction. 

We also applaud the legislation for embracing the latest technology to make the E-Verify 
system uniform for all employers and for including a biometric pilot program, which we 
believe is a necessary component to ensuring the accuracy and reliability of any employment 
verification system. Employers work hard to balance their verification duties with 
nondiscrimination requirements, and they must be able to hire with confidence, knowing that 
the person they clear for hiring is in fact the person he or she claims to be. 

We thank you again for introducing the l.egal Workforce Act, and we look forward to 
worldng with you to ensure the system created is workable for all employers. 

Respectfully submitted, 


Lynn Shotwell 
Executive Director 


cc: The Honorable John Conyers, Jr. 
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U.S. CHAMBER OF COMMERCE NEWS 
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FOR IMMEDIATE RELEASE - June 14, 201 1 Coniaci Blair Laiori'202-463-5682 

(J.S. Chamber Statement on Chairman Smith's 
E-Verify Legislation 

WASHINGTON D.C. — U S. Chamber of Commerce Senior Vice President of Labor. 
Immigration, and Iimployee Benefits Randy Johnson, issued the following statement today in 
support of the "Legal Workforce .AcL" introduced by Rep Lamar Smith. Chairman of the House 
Judiciary Committee 

"The Chamber commends Chairman Smith for introducing a new E-Verify bill that has strong 
preemption language for slate and local laws mandating the use of E-Verify or establishing state 
or local employment verification schemes, mirrors the existing F.AR rules for federal contractors 
using E-Verify on current workforce, and establishes a fully electronic employment verification 
obligation with a clear safe harbor for employers that act in good faith 

"While some concerns and technical issues may arise as the bill is subject to hearings and line by 
line analysis, this legislation lepiesents a legitimate balancing of many competing interests We 
hope to continue to work with the Chainnan to resolve any impediments to passage as the 
legislation moves forward 

“The Chamber believes a workable employment verification system addresses only one pan of 
our nation's dysfunctional immigration system in need of reform It is our hope that Congress 
can also move legislation concerning other aspects of immigration reform, recognizing that 
compromises will be necessary " 

The U S Chamber of Commerce is the world's largest business federation representing the 
interests of mote than 3 million businesses of all sizes, sectors, and regions, as well as state and 
local chambers and industry associations 

WWW uschamher com itHU www chambemost com 

PER.MALINK: LLS. Chamber Slatenient on Chairman Smith’s E-Verifv Ijgislalion 
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June 15. 201 ) 


I'hc Honorable Lamar Smith 
Chairman 

Conimillec on lire Judiciary 
U.S. House ot‘ Representatives 
Washington, D.C. 20515 

Dear Chairman Smith: 

On behalf of appro.ximalely 260,000 members of the Society for Human Resource Managemenr 
(SHRM), I am writing to thank you for introducing The Legal Workforce Act, which creates a 
fully integrated, federal, electronic employment verification system. 

SHRM is the world's largest association devoted to human resource management. The Society 
serves the needs of HR professionals and advances the interests of the HR profession. Founded 
in 1948, SHRM has more than 575 affiliated chapters within the United States and over 140 
countries and subsidiary offices in China and India. 

HR professionals are on the front lines of employment verification and are fully eommilted to 
only hiring work-authorized individuals. We also recognize, however, that the current 
employment verification system is in need of real reform. The patchworks of state and local 
verification laws are unworkable and creating a confusing set of legal requirements for American 
employers and employees. We. therefore, applaud you. Mr. Cltainnan, for including federal 
preemption provisions in your legislation to address the disparate network of slate laws and 
provide for a unifonn national system. 

There is also ample evidence that the employment verification system is prone to fraud, forgeries 
and identity theft, making it difficult, if not impossible, for an employer to differentiate between 
the legal and illegal worker. SHRM believes inclusion of a biometric pilot program in The Legal 
Workhree Act will give employers the tools they need to keep illegal workers otf their payrolls 
and to hire legal workers quickly, fairly, and with confidence. 

We thank you again for introducing The Legal Workforce Act. and we look forward to working 
with you on this important legLslalion as it works its way through Congress. 


Sincerely, 



Henry G. Jackson, CPA 
Interim President and CEO 


• MOO tiilkO ’ .V . ,r, it.j \ . I H4fi :«4Ci fS- •‘•'.■■I' I , i i; 


Mr. Conyers. Mr. Chairman, in view of the fact that one of the 
major authors of the bill wasn’t able to stay here for the hearing, 
I would like to renew my consideration of the leadership here that 
we have another hearing on this subject. 
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Mr. Gallegly. The gentleman from Michigan’s request is duly 
noted. 

Ms. Jackson Lee. Mr. Chairman? 

Mr. Gallegly. Yes, Ms. Jackson Lee. 

Ms. Jackson Lee. I would like to submit some information into 
the record, and I would like to add, if you would, to Mr. Conyers’ 
request, and I thank you for duly noting it, is the opportunity to 
have a hearing — and, Ms. Lofgren, let me thank you for your lead- 
ership — but to have a hearing on a number of comprehensive immi- 
gration reform legislation offered by a number of individuals in this 
Congress, some of which had bipartisan support. I would like your 
consideration. 

But I would like to put into the record two points made with the 
present E-Verify structure. It is indicated that a million people will 
be unemployed, and that the loss of revenue will total now $23 bil- 
lion based upon the implementation of H.R. 2164. 

Mr. Gallegly. With respect to the lady’s first comment, that will 
be so noted. 

As it relates to the unanimous consent request, that will be 
placed into the record under unanimous consent. 

Ms. Jackson Lee. I thank the gentleman. 

Mr. Gallegly. I would like to thank our witnesses today for 
their testimony, and without objection, all Members will have 5 leg- 
islative days to submit to the Chair additional written questions for 
the witnesses, which will be forwarded, and ask the witnesses to 
respond as promptly as they can so that the questions and answers 
will be made a part of the record of the hearing. 

Without objection, all Members have 5 legislative days to submit 
additional materials for inclusion in the record. And with that, 
again I thank the witnesses. And the Subcommittee stands ad- 
journed. 

[Whereupon, at 11:55 a.m., the Subcommittee was adjourned.] 
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Material Submitted for the Hearing Record 

Statement of Congressman John Conyers, Jr. 

Hearing on H.R. 2164, the “Legal Workforce Act” 

Subcommittee on Immigration Policy and Enforcement 
June 15, 201 1 at 10:00 a.m. 

2141 Rayburn 

The new majority has said over and over again that they want less spending 
and a smaller government. But when it conies to immigration enforcement, it is clear 
that no price is too high and no amount of government is too much. The bill we are 
considering here today is completely at odds with tlie fundamental principles of the 
party of limited government and fiscal responsibility. 

It massively expands the role of government in our daily lives in the most basic 
way. All US citizens will be required to check with government agencies and 
databases, which are filled with errors, before they will be allowed to work. All 
while increasing our deficit, hurting small businesses and agriculture, and potentially 
costing millions of Americans their livelihoods. The hypocrisy inherent in this 
massive government expansion is even more troubling because it doesn’t even work, 

Let me point out some of the critical flaws of tliis bill. 

First, my colleagues think mandatory E-Verify will create more jobs by finding 
undocumented workers. This is simply not true. The AFL-CIO and Change to Win, 
representing over 16 million workers and more than 60 unions, have opposed such an 
enforcement-only approach because they realize enforcement alone does not diminish 
the demand for willing workers. 

Instead of opening up jobs for U.S. workers, this bill would simply push 
employers to go off-the-books or to classify workers as independent contractors. 
This would cost us tens of billions in tax revenues and shove undocumented workers 
fmther into the shadows, where they would be further subject to exploitation that 
drives down wages and working conditions for all workers. 
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Second, this bill will cost hundreds of thousands, if not millions, of U.S. 
workers their jobs. Until now, U.S. citizens have been insulated from the impact of 
immigration enforcement efforts. There are approximately 60 million new hires 
every year - most of whom are U.S. citizens. However, given current error rates in 
E-Verify, passing this bill would mean that we would knowingly be putting I to 3 
million U.S. workers at risk of losing their jobs. In this economy, creating additional 
hurdles to employment simply makes no sense. 

Finally, the impact of these errors would disproportionately fall on those least 
able to afford the costs - low-income workers and minorities. Nearly 2 1 million U.S. 
citizens don’t have a government-issued photo ID. This group includes some of the 
poorest of our countrymen. These citizens have a right to work, but our colleagues 
will now require that they pay a de facto tax to acquire government-issued 
identification. 

This bill also furthers discrimination in hiring against minorities and legal 
immigrants. Current law does not allow screening a job applicant before hire, yet 
GAO studies show that employers often ignore this prohibition, and they often don’t 
even give applicants the opportunities to correct errors. And error rates in E-Verify 
are 30 times higher for foreign-bom U.S. citizens and even higher for other legal, 
foreign-bom workers. All together, this means that U.S. citizens who are of Latino or 
African or Asian descent will be disproportionately locked out of jobs. 

Now, we can all agree that the issue of ensuring a legal workforce is a complex 
one. But complex problems are rarely solved with simple, one-size-fits-all solutions. 

Unfortunately, that’s exactly what this bill proposes to do by offering a 
massive government expansion as a supposed silver bullet to our country’s 
immigration issues - while greatly hurting U.S. workers and American small 
businesses. Solutions should not be worse than the problems they purport to solve. 

1 thank the witnesses for their attendance today and look forward to your 
testimony. 
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Written Statement Submitted Rep. Judy Chu 

House Committee on the Judiciary 

Subcommittee on Immigration Policy and Enforcement 

Hearing on: "H.R. , The Legal Workforce Act” 

June 15, 2011 


Today, the Subcommittee on Immigration Policy and Enforcement will consider a 
bill to expand the E-Verify program to a mandatory nationwide program. Any 
expansion of E- Verify, without broader immigration reform, will only damage the 
still-fragile American economy further because Americans will lose their jobs and 
small businesses will be imduly burdened. 

Mandatory E-Verify Will Cause American Citizens and Lawful Workers to 
Lose Their Jobs 

If the Legal Workforce Act becomes law, it will delay or deny over one million 
Americans the chance to earn their first paycheck at their next new job. Based on 
current error rates, as many as 1.3 million workers would be erroneously flagged 
by the E-Verify system and would have to either fix their records or lose their jobs 
should E-Verify become mandatory. Currently, over 60 percent of U.S. citizens 
and lawful workers who are the subject of database errors are imable to correct 
their records and would lose their jobs under the proposed legislation. 

Mandatory E-Verify will have a strong negative impact on Asian American and 
Pacific Islander (AAPI) workers. A 2009 Westat report found the error rate for 
foreign-bom workers was 20 limes higher than that of U.S. -bom workers. Indeed, 
error rates for naturalized U.S. citizens are.30 limes higher than that of native-born 
citizens. If E-Verify becomes mandatory, a disproportionate number of AAPls will 
experience errors and have their jobs jeopardized since more than 8 million AAPls 
are foreign-bom. 

E-Verify also promotes discrimination against AAPls, Latinos and other persons of 
color, as under-trained employers may assume a worker is undocumented and 
unduly fire the worker or simply not hire them at all. Many persons of color - both 
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citizens and non-citizens - may experience tentative non-confirmations (TNCs) 
simply because of name mismatches if employers are confused by complex names, 
spelling or name order. Government employees unfamiliar with foreign names and 
different naming conventions might also incorrectly enter infonnation into the 
databases that E- Verify uses to confim work authorization, wliich also leads to 
errors in the confimiation process. According to USCIS, in 2009, over 22,000 
TNCs (76% of which were for citizens) resulted from name mismatches alone. 


Resolving TNCs is often burdensome and conftising for workers. When workers 
have an error in their records, they often have to take unpaid time off from work to 
follow up with SSA, which may take more than one trip. In fiscal year 2009, 22% 
of workers spent more than $50 to correct database errors and 1 3% spent more 
than $100. Moreover, in 2009, the wait times for SSA office visits were 61% 
longer than they were in 2002. These numbers prove that the E- verify system will 
not work for American citizens. 

E-Verify Will Stall Job Growth and Harm Small Businesses 

E-Verify will also increase the regulatory burden on employers, particularly small 
business owners. The Legal Workforce Act, if passed, essentially requires all 
employers to spend money on compliance training, employee verification, and 
capable infrastmcture for electronic submission and verification. These 
compliance costs will disproportionately affect small businesses - during a time 
when small businesses can least afford additional costs. Research conducted by 
Bloomberg Government indicated it would have cost the nation’s employers $2.7 
billion if the use of E-Verify had been mandatory in fiscal year 2010 - of which 
small businesses would have bom almost the entire amount. Employers will have 
to put money toward complying with E-Verify, rather than creating jobs for 
American workers. 

Conclusion 

1 urge the subcommittee to work toward solutions that create jobs for American 
workers and support small businesses. Expanding E-Verify, which is far too error- 
prone and costly, will hurt our struggling economy while doing notliing to fix our 
broken immigration system. 
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Testimony of The Honorable Michael M. Honda 
Member, US House of Representatives 
June 15, 2010 

Chaimiaii Gallegly, Vice-Chairman King, and Members of the Subcommittee on 
Immigration Policy and Enforcement, thank you for calling this hearing on The 
Legal Workforce Act and leading a discussion on the E-Verify Program. 

Representative Lamar Smith’s Legal Workforce Act would require U.S. employers 
to use an electronic employment verification system (E -Verify) that has been 
shown to be inefficient and costly to American workers and employers. Making the 
E-Verify program mandatory without addressing the program’s egregious error 
rate would be damaging to this country at a time when we need to focus on 
growing our economy. 

Expansion of the E-Verify program will cost 800,000 Americans their jobs every 
year due to government errors. In exchange, the program at current state will catch 
less than 50% of rmdocumented workers. 

If we think that more bureaucracy will protect American jobs, we are mistaken. 
Mandatory use of E-Verify will cause headaches and unnecessary hardship for up 
to 4 million Americans who will have to correct government data to keep their 
jobs, hr Representative Smith’s home state of Texas, 95,143 citizens and 285,430 
lawful migrant workers would either have to correct their data or lose their jobs. In 
addition, error rates for foreign-bom lawful works is approximately 20 times 
higher than error rates for native-born workers, placing a heavy' burden on workers 
who have followed our immigration laws. 

Expansion will also cost federal taxpayers $17 billion in lost revenue by pushing 
undocumented workers off the books, out of the tax system, and into the arms of 
abusive employers. 

I agree that our broken immigration system doesn’t work and that we must take 
steps to fix it. However, simply expanding a flawed program without implementing 
other measures to protect workers is not the answer. 

We cannot afford a piecemeal approach to immigration. Passing the Legal 
Workforce Act and expanding the E-Verify program as it currently stands will 
jeopardize the job security of American workers, drive jobs into the rmdergrormd 
economy, impose new costs on employers and increase unemployment. 
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STATEMENT OF DUNKIN’ BRANDS, INC. 

HOUSE OF REPRESENTATIVES JUDICIARY COMMITTEE. 

SUBCOMMITTEE ON IMMIGRATION POLICY AND ENFORCEMENT 

Hearing on “The Legal Workforce Act" 

June 15, 2011 

Chairman Gallegly, Ranking Member Lofgren, and distinguislied members of the 
Subcommittee Dunkin’ Brands. Inc seeks to submit this statement containing our views on the 
E-Verify program and the Legal Workforce Act 

Dunkin’ Brands. Inc. is the parent company of two of the world’s most recognized 
brands. Dunkin’ Donuts and Baskin-Robbins Dunkin’ Donuts and Baskin-Robbins restaurants 
are essentially 100% franchised, meaning our restaurants are owned and operated by independent 
business owners As of June I. 201 1. our franchisees own and operate 0,319 restaurants in 47 
stales across the nation The average Dunkin’ Donuts franchisee owns 5.9 restaurants and the 
average Baskin-Robbins franchisee owns 1 .3 restaurants 

Since June I. 2006. Dunkin’ Brands has required all franchisees to use the Department of 
Homeland Security’s E- Verify program to ensure that their new hires are legally authorized to 
work The mandatory use of the program is a mandatory Brand standard for our entire system 
As a franchise system, employees of Dunkin’ Donuts and Baskin-Robbins are employees of the 
individual franchisee, not Dunkin' Brands. 

The E-Verify program affords our franchisees’ new employees a full and fair opportunity 
to resolve any questions about their eligibility to work and guarantees that those who are eligible 
to work gel proper credit for their social security contributions. E-Verify is an effective solution 
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Ihat is cost-erfeclive, fast, and removes much of ihe guesswork from document review during the 
1-0 process. 

Given the system-wide use of the E-Verify program. Dunkin' Brands is uniquely situated 
to comment on the Legal Workforce .Act. Dunkin’ Brands supports the provisions of the Legal 
Workforce Act, as currently drafted. Further, we support Congress’ efforts to establish an 
effective federal employee verification program for all employers, and we believe the Legal 
Workforce Act strikes the right balance for all employers 

We support the Legal Workforce Act’s provision to pre-empt state and local governments 
from setting different standards for the use of the E-verify program Currently, numerous states 
and local governments have enacted or are in the process of considering employment verification 
laws. This patchwork of inconsistent laws could have a burdensome effect on multi-state 
operators such as our franchisees 

Dunkin’ Brands also supports the legal protections in the bill for employers. The Legal 
Workforce Act protects employers who rely in good faith on the information provided by the E- 
Verify Program For small and medium-sized business owners such as our franchisees and 
employers across the country, the importance of these protections cannot be overstated 

The Legal Workforce Act includes a provision that allows re-verification of the 
workforce to be voluntary Dunkin' Brands supports a voluntary re-verification approach instead 
of mandating re-verification of the entire workforce For e.xisling employers that use the E- 
Verify program. exi.sling employees have already been verified through existing legal 
procedures Given the nature of the restaurant industry, re-verification of existing employees 
can be costly and also creates an unnecessary redundancy for all employers whether they 
currently use the program or not Thus, we strongly urge Congress to maintain a voluntary 
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re-verification option. 

Finally, Dunkin’ Brands supports the Legal Workforce Act's approach to cover all 
employers The E-Verify program should apply to all employers without exception Often 
Congress creates “winners and losers" by exempting employers with a certain number of 
employees We strongly urge Members of Congress to maintain an equal playing field by 
mandating the program all for employers large and small regardless of the industry The Legal 
Workforce Act's phase-in approach of three years should be able to accommodate all employers 
and provides a reasonable roll-out of the program Given the scope and scale of the American 
workforce, it is imperative that the program and the Department of Homeland Security be 
properly resourced to verify millions of employees. The program must able to adequately 
address the enormous verification needs that will be created by this legislation 

In conclusion. Dunkin' Brands suppons the Legal Workforce Act as currently drafted and 
believes its provisions should be maintained throughout the legislative prtKess. 
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